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The Commissions Hearing was called to order at 1006, 24 August 2004.

PO:

P

PO:

P

This military commission is called to order.

{CDR XXXX): This military commission is convened by

Appointing Order number 04-0004, dated July 13,

2004; copies of which have been furnished to the
memoers of the commission, counsel, and the

accused, and which will be marked as Review Exhibit
1 and attached to the record. Fes
LI
There are no correctiocns noted to the appointi_d%% :
order. The presidential determination that th@*_
accused may be subject to trial by military™ = =~
commission has been marked as Review Exhikit 2 %ﬁg

Sir, I am providing Exhibits 1 and 2 to the co@?t
reporter at this time. < “ Y

e

Thank you.

(CDR XXXX): The charge has keen properfy approved by the

appeointing authority and ref red: thtﬁls
commission for trial. The, fosecutlon caused a
copy of the charge in Enngsh andnﬁrablc, the
accused's native language, to.pe “served on counsel
for the accused on Augﬁst 6", 2004 in accordance
with counsel's requa§% to personally serve the
accused. The prosecution: s ready to proceed in

the commission triég of @nlted States v. Salim
Ahmed Hamdan.

%%'

o) thls commission are present. All
detalled Qunsel are present.

The accusedﬁ 135%0n Members, and Alternate
Comm1551 Ser snamed in the appointing order and
detallﬂm

uhne:yﬁSergeant XXXX has been detailed court
reportgr for this commission and has previously
béenwﬁworn.

A security cfficer has been detailed for this
commission and has previously been sworn.



The interpreters have been detailed for this
commission and have been previously sworn. The
full names of the interpreters who are providing
interpretation for today's hearing are contained in
Review Exhibit 3, a copy of which has been
previously provided to the defense and to the
recorder for inclusion in the record.

PO ‘ Previously signed with the consent of counsel for
poth sides was RE 3 (sic), the protective order. 7 '
Is there anyone left to be sworn, Commander? .% ht
L4
P (CDR XXXX): Yes, sir. Sergeant XXXX, the bailifi, Q
to

requires to be sworn in, sir, and I am pr@pared
administer the oath.

PRt

PO: Please swear her. va%a%fmge
The bailiff was sworn. N "%%FQ
‘&M .
PO I have been designated as the% esﬁdlng Officer of

this military commission by’ t%Q appglntlng
authority and I have previo 1y een sworn. The
other members of the comm1551on ind the alternate
member will now be swoxn. All.persons in the
courtroom, please ri@e.a% |
N

. 5
The members were sworn. ~". % %
PO: The comm1551@n 1s%£ow assembled

Before contln ng “with preliminary matters, it is

necessary%%%{ e to inquire intec the accused's need
for an; 1nt@ preter

*’a

Mr. Wﬁd&?é ,;are you able to understand and speak

Eﬁngil§b°
ACC: Né&hj
PO What language do you speak?

ACC: Arabic language.




PO:

ACC:

PO:

P (CDR XXXX}: Yes, sir, all members of the prosecubion team;

FPO:

As previously noted, certified appointers have
been -- appointed interpreters have been appointed

to this case. Do you understand the language being
used by the interpreters?

Yes,
Please be seated.

Prosecutor, please tell me who detailed you anddé
your qualifications. ’

e
#

«‘% K

have been detailed to this military commkggion]ﬁ%
the chief prosecutor. All members of the 'ﬁ
prosecution are qualified under Militdry Commission
Order Number 1, Paragraph 4{B), and Wwe have e
previously been sworn. No member of the 3
prosecution has acted in any manner\ Hﬁ@ﬁwmight
tend to disqualify us in this proc&e ng. The
detailing document has been ma%gﬂ éEyRev1ew
Exhibit 5, and I am hav1n%&ﬁhe (M EE provide it
to you, sir. “\

4 h

Mr. Hamdan, pursuan& to Mllutary Commission Order
1, you are now re eéengfﬁgby Commander Swift. He
has been provided Q youﬁat no expense. You can
also represent. =- requaet a different military
lawyer to repr' If the person you request
is reasonably he or she would be
app01nteq}jo£§present you free of charge.

However, request another military lawyer,
and th t wyer is made available, normally
Commam,er Swift would be released. You could,
though,%zequest that Commander Swift stay on your

,case‘\

Yd&amhy also be represented by a civilian lawyer
who 1s gqualified. This lawyer would represent you
at no expense to the government. He or she must be
a United States citizen and certified to practice
law in the United States, be eligible for a secret



clearance, and agree in writing to comply with the
orders and regulations of the commission. If you
have a civilian lawyer, your detailed counsel would
remain on the case, and your detailed counsel would
be present -— will remain con the case, and your
detailed counsel will be present during the
presentation of all evidence.

Do you understand what I just told you?

ACC: Yes. 4{%:
-
‘ ' .é’x % %K’
PO: Do you have any questions about representation *
before this commission? PO
V%W§“~-$$”
ACC: No. i l
el o
PC: Do you want to be represented by Comﬁandea Swift
and no other counsel? s, ;
. a‘W%;w
DC (LCDR Swift): May we have a moment,_gi%?%%sy ’
CA T S
PO: (Indicating) T gw,
Accused and counsel conferred. hY
PQ: Do you want to be represgnted by Commander Swift
and no other counsel? ™.
{m.' L
ACC: I need Comman%xg Sw1ﬁ%ﬂand I need an assistant as
well.
ﬁ-wh e
PO: Please r@?e@%gthevtranslation.
’ t" Q:Xﬂ .
ACC: I need%a€té%ney Swift fLo represent me and I need an
assistant with him as well.
. ”M i, ‘ : - amfg
PO: &gléaée%ﬁ% seated.

5, \ #
Commghder Swift, have you made a request for
assistant counsel on the case?

DC (LCDR Swift): Several, sir. None have been granted yet.




PO: Okay. Are you prepared with your client to go
forward with this proceeding without an assistant?

DC (LCDR Swift): I am prepared for the limited purposes of
this proceeding.

PO: Mr. Hamdan, I want you to take a moment and talk to
your counsel. He has told me that he is prepared
to go through the hearing today without an

assistant. Please -- and that he has made several ~
requests for an assistant defense counsel. Pleasg%.
discuss with your counsel whether or not you . % »
believe that he is prepared to go forward todéyﬁ%’ ¥
ACC: I agree. oL
o,
PO: Commander Swift, you are prepared to do erward
today? SN
. e
DC (LCDR Swift): Today, I am, sir. ék
PO: Okay. Thank you, please be gﬁed @Q

Prosecution, defense, aftef%we f;nlsh up here I
would like both of you to prepare a memorandum to
the chief defense coungel reporting Mr. Hamdan's

regquest to him. Thank you

. £ y A
P (CDR XXXX): Yes, sir. % ' %%%
DC (LCDR Swift): Yesamﬁf%
PO: Commander, §W12% would you please now announce your
o) Iifications.

detailing

DC {LCDR Sw1ft%5%_Slrﬁ and to the commission, I have been
deﬁaig%gﬂnogthis military commission by the Chief
.Defense Gounsel. I am qualified under Military
Commlgﬁdon Order Number 1, Paragraph 4(C), and I
havgmbeen previously sworn. I have not acted in
any manner that might tend to disqualify me in this
proceeding. The document detailing me as counsel
has been previcusly furnished to the Military
Commission, and 1 reguest that it be marked as a




PO:

DC

PO:

DC

BO:

DC

PO:

DC

PO:

DC

PO

DC

{LCDR

(LCDR

(LCDR

(LCDR

(LCDR

(LCDR

review exhibit.

Thank you, please be seated.
Swift): TIf I might, sir.

You may.

Swift): Additicnally, for the commissicn's
information seated with me at counsel table are mmﬁ’
interpreter, who is not an attorney, but assists me.
in communication with Mr. Hamdan, and my paralé@al
LNl Kreinhop, who is not an attorney but assists me

with note taking for the purposes of this j”%§.ﬁ »
proceeding. %ﬁ, .

Thank you. All person -- T L

Swift): Actually, one other admin@@ﬁfat%vé matter
I noted. R

A

Yes.

Swift): I would like to c.t&on%tﬁ% record at some
point the two meetings that Wezhfa.

i ¥

% '
I was going to, but 'you‘gcan put them on right now

. z % ¥
if you want. 5 :gﬁk L
g i

‘a

Swift): Certalély, 5%5: On 23 August, at 1300,
Lhere was meealng with the Presiding Officer, the
prosecutlon§xfk -%‘WW

Composad &Commander XXXX and Captain XXXX.

4 N
Sw1ft) & Yes, sir, and myself. During this meeting
we dwséussed the script for conducting this

_hearlng, 'considerations for the translators, the

HQed f@r a security officer, and the fact that at
tﬁa%wtime we did not yet have one, implications of
delaying this hearing vis-a-vis the media, voir
dire, how we would handle challenges for cause if
any, Mr., Hamdan's mental fitness for trial, how to
handle upcoming motions, government and defense's




viewpoints regarding the assistant to the presiding
officer, General Hemmingway's memo to the presiding
officer, and how to handle any requests for
continuance made at this hearing.

PO: Do you have anything you want to add to that?

P (CDR XXXX): No objection and nothing to add, sir.

PO: I would note that some of those matters were {{?
nandled as part of the modification to the trial
script. <% AN

W &Q

DC (LCDR Swift): Yes. z

. . - e
PO: And how about the meeting this mornlng? i
? . E

DC (LCDR Swift): Yes, sir. This morning we ﬁgt.agé%@éat
O 9 O O . &m% \\\ "

PO: Same parties? N

DC (LCDR Swift): Same parties, sir.{"“ ‘discussed the

question of how to certify, ‘or p g%ent,
interlocutory questions to the appointing authority
by the presiding officer. Aga%ﬁ, reviewed how we
would handle the motlon§%for today, briefly
discussed the lssue 0 e%dphones for the
interpreters, a@&-weréxnotlfled during the meeting
that the CCTV fged was%out and that we might have
to delay or CQhﬁ ler; -- and we requested to
consider delay&ﬁg to’ restore it.

P (CDR XXXX): S&r,.no 3bjectlons to those facts. Just for
the record uhe issue with the headphones was
engag d%upon ‘by the prosecution team, and the
haadp@pnés were provided to the defense.

o \

PO: @QodXstuff. Anything else?

f%¢§ |

DC (LCDR Swift): No, sir.

FO: Thank you.



All personnel appear to have the requisite

gualifications, and all personnel reguired to be
sworn have been sworn,

P (CDR XXXX): 8Sir, if I could, I would like to mark so that
we keep —--

PO: Mark away --

P (CDR XXXX}: ~- in order, the memcrandum detailing the

defense counsel as Review Exhibit 6, and I have ff'ﬁ
marked the charge sheet as Review Exhibit 7, a d I
can provide those teoc the bailiff to prov1de tQ the
court reporter. Q&

wf%%

: N
PO: Commander Swift, you have been given a copy of%%he
charge already; right? gx‘ . :
{? e A
DC (LCDR Swift): Yes, sir, I have. A
\"‘N
PO: 211 parties to the trial have beé%%furnlshed with a

copy ©of the charges. The pro &utor will announce
the general nature of the chagag

P {CDR XXXX): The general nature of th@ Cﬁarges in this
case is conspiracy to-gommit the offenses of
attacking c1V1llanS*&§ttack ng civilian objects,
murder by an unprrV1}eg%dw elligerent, destruction

of property by an- unpr1v1leged belligerent, and
terrorism. s B

PC: Members, and thégzﬂternate member, this time is
approprlate P4 you to review the charge sheet and
the app01nnﬁmg order there in the packets in front
of yaqu, B@ ore you look at the charge sheet,
please turn fo the appointing order.

%%3
A;s your‘ﬁata correct on that, Colonel XXXX?
cM (Col xxxx g) Yes, it is.
PO: Colonel XXXX?

CM (Col XXXX): Yes, it 1is.




PO: Colonel XXXX7
CM (Col XXXX): Yes, 1t 1is.
PO: Lieutenant Colonel XXXX?

CM {LtCeol XXXX): Yes, it is.

PO: Lieutenant Colonel XXXX? ;g ‘
W
CM (LtCcl XXXX): Yes, sir. ah
P /
PO: Thank you. Take a moment and look at the ehérge N,
BTy
sheet please. gw( - )
The panel members did as directed. { - ¥
o, %W.,% W§
PO: While they are reviewing the charges, Comm;nder XXX
; was the security officer prev10usly s%grn°
P (CDR XXXX): Yes, sir, he was. Als@{ 31r,'ope other

detail in the marking of thﬁ“e&hlblms, I believe
that Review Exhibit 3 was® the document contalnlng
the interpreters names, and Rev1éw Exhibit 4 was
the protective order fglatlng to the interpreters.

NN

*%,& .
PO: Thank you. Okay@fw Qreat*
oy
P (CDR XXXX): Thank you, Qir;
s - '»,,5:
DC (LCDR Swift): 1 , whf%é again while reviewing, Mr.

Hamdan .h 1fﬁ§culty understanding the summary of
charges when they were read by them. He did not
really nderstand the translation when it was read
to H&mgk“Could we have that part redone?

L \ =
P0: Would ‘you please, while the members are reviewing

thatharge sheet, stand up and restate the general
nature of the charges.

P (CDR XXXX): Yes, sir. The general nature of the charge
in this case is conspiracy to commit the offenses




of attacking civilians, attacking civilian objects,
murder by unprivileged belligerent, destruction of
property by an unprivileged belligerent, and

terrcrism.
PO: Commander Swift?
DC (LCDR Swift): He seems to understand, sir.
PO: All members had an opportuhity to review the

charges? Apparently so. &Hi%*

Does either side want the charges to be read 1n
open court? Trial?

P (CDR XXXX): Prosecution does nct.
DC (LCDR Swift): ©One moment, sir. We waive réﬁdﬁﬁb'of the
charges, sir. g
N
PO: The reading of the charges may be’ %m;tted
)055 ....
Ckay. Members of the commission @pd alu:f@ate member, the

appointing authority who detailed you to this
commission has the ability to- remove you from
service on this commission for ‘good cause. 1Is any
member, or alternate,_ re, of any matter that you
feel might affect - jmpartiality, or ability to
sit as a Comm1831on&memb , which you have not
identified prev;ously hm the guestionnaire you
filled out? «Befare yOu answer please keep in mind
that any stateméht%you might make should be in

general Qgrms A
<)
CM (LtCol XXXX): N%f‘Slr.

CM (Col XXXX?W%&N P sir
CM (Col XXXX \Mo, sir.

W
CM {(Col XXXX) No, sir.

CM (LtCol XXXX): No, sir.




PO:

P

DC

PO:

Apparently not. Okay.

I have previously filled out a commission member
questionnaire. I previously provided counsel for
both sides a summarized biography, a list of
matters that one would ordinarily expect counsel to
ask during a voir dire process, and a document
concerning my knowledge of the appointing authority
and other perscns. 1 also provided all counsel

with answers to other questions suggested by S

ST,
&

defense counsel. These documents will now be Y

marked as the next RE in order. The documents{é%@

true to the best of my knowledge and belief.  That
document will be RE 8. B Y
P
¢ e

’ '\

Does either side wish to voir dire me(butSLde Whe
presence of other members? S

(CDR XXXX): No, sir. N e,
(LCDR Swift): Yes, sir. £ 7 f@
f%x%

The other members will reblre to €ﬁe deliberation
room. Y

#, v

The panel members exited the bearing%room
=,

PO:

P

DC

PO:

P

Please be seated: %iet tﬁ% record reflect the other
members have left thé deliberation room.

dire so gounsel ma
questiopn

direct me to a specific
@bjegtlon°
(CDR XXXX) Nx

‘,g M% , m\,‘
LCDRﬁSWLft %No, sir.

Pros%pution, voir dire?

(CDR XXXX): Sir, I believe Commander Swift requested to
question you, S0 --

i
&



PO: No, he requested volir dire ocutside the presence of
other members.

P (CDR X¥XXX): Aye, sir.
PO: They are gone.

Do you want to voir dire me?

P (CDR XXXX): Not at this time, sir. <‘“"
PO: Commander Swift? i % h
DC {(LCDR Swift): We don't have a podium, sir. Permf381oﬁ\

t¢c move to the court table. %.WV-J@_'ﬁy
PG: {Indicating)

DC (LCDR Swift): Sir, I would like to stars. by clarifying
your membership in the Virginia bar. Yo&*ﬁndlcated
that you had been admitted to éétlce in the
Virginia bar, I believe since %ﬁe‘@9705, is that

correct? ¢ %:%%:¥,
PC: Yes. R
. 1 4
P (CDR XXXX): What? I dldnét uﬁder§tand
DC (LCDR Swift): I will restate %ﬁe guestion. I would like
you -- what -— as a member of the Virginia bar what
is your curreat pOSlthH in the bar?
esy&‘ «, B %nu
PO: I am an aS§oéiate<member of the Virginia bar.

Y‘“

DC (LCDR Swift)if%What does associate member mean?

PO: YouﬁWo %E,h%ve to ask the Virginia bar. I have
&@ever p cticed law in the civilian sector.
. \‘;f
DC (LCDR Swift): Are you eligible to practice law in

Virginia currently?

PO: I am an associate member of the Virginia bar. I am
eligible to practice in Virginia if I change my



DC

PO:

bC

PO:

DC

PO:

DC

PO:

DC

MJ:

DC

PO:

bC

PO:

DC

(LCDR

{LCDR

(LCDR

(LCDR

(LCDR

(LCDR

(LCDR

status to active member.

Swift): What would be required to do that?
I would have to take some -- a CLE.
Swift): So at this time you are not eligible to
practice there?
At this time I am not an active member of the
Virginia bar. _
£
Swift): Are you a member in good standing —f
; %Y&x%a
Go on. R N )
S
Swift): Are you a member in good staﬁdlng of any
other U.S. court. L e
We have got a problemn, Commander%§w1ft “The
audience cannot hear you. We Qre goin to have to
do something. I don't know if afé%u d remove the
microphone. I don't know lf f@é%can move the
microphone. Y »
Swift): I will stay bagk heref“sir.
N ’ |
I am only a member of theaVlrglnla bar. That's the
only bar I am a, e ben of
LY .
Swift): Sirmwould you be eligible to serve as a
civilian deﬁenseagounsel for this commissicn
proceed1ngs°¥§ "
— "‘“& “%,‘ )
I do&(i kKRAOW. I haven't examined that.
. %"
Sm;ﬁt) “Ib}requlres you to be in good standing and

A membef@of a court.

Ikﬁpn t krnow. I haven't examined that. That

questlon has been addressed in a CAAF case I
believe.

(LCDR Swift): I am aware of the CAAF case, sir.




PC:

DC

PO:

DC

PO:

DC

PO

DC

PO:

DC

(LCDR

(LCDR

(LCDR

(LCDR

(LCDR

Okay. Go on.

Swift): You indicated that you volunteered?

Yes, 1 did.
Swift): Why?

I retired in 1999 and I had no desire to do
anything particularly. I had ten years of Y
experience as a military judge, and I thought I was‘
good at it. As a matter of fact, I still thihk I
was good at it; and knowing the stresses apa% i %g
strains brought upon our military by the @@rrent e
operaticnal environment and recognizing hat
retired people could serve, I voluntedred b .%

: afi\j‘%- A
Swift): You in that guestion indieated you had
been in a former military judge.s D*émyou view when

you were volunteering that youy wége volunteerlng to
be a judge here? % % S

A
s

No. I viewed that I was vohgytéerlng to be a
presiding officer.

s,

Swift): What did YOu, thlnk the presiding officer
would do? A

E “%E y
At the time that I iﬁ%b&ally volunteered, the only
document that. had been written was MCO Number 1 --
excuse me, as- weil%ﬁs the president's military
order. L we“__to ‘a dictionary and looked up
pre51d1ngﬁE§nd ‘T thought that a presiding officer
would preside. If you are asking me if I was aware
of allxof the differences between a military Jjudge
and’a. r%@;dlng officer, I couldn't say that I was.

ﬁHOWGV r,~I knew that I was not volunteering to be a
mﬁiltgry judge.

Swi;?): You mentioned that the military order and
the Presidential's order had been written at the
time that you volunteered. Did you read both of
those documents before you volunteered?



PO: I scanned them.

DC (LCDR Swift): After scanning them, did you believe that
the process was lawful?

PO: I choose not answer that question at this time.
Thank you.

DC (LCDR Swift): Understand that you wen't answer the p

guestion. You have an open mind now to the
question of the lawfulness of the process? )

PO: That's a good question. Yes, I believe thg?”th %
lawfulness of establishing the commission .process
by the President, the lawfulness, the de egat&dﬁ to
the Secretary and to the general counsal gre all
matters which may be addressed by motion.« Bad, I
believe that it is the duty of counSel towéducate
all members of the commission on. thé. ?aw

DC (LCDR Swift}: As part of your aSSLgnmenfﬂor as part of

being assigned as pre81d1ng ofigegr, you have heen
detailed an assistant to thé%pre31d1ng officer?

PO: Yes. & kﬂ

% g
DC (LCDR Swift): Can you d@sggibe%§cw that happened?

PO: I believe I putithe daﬁes in my questionnaire, but
‘basically onsth 9™ &f June, I believe, Lieutenant
Colonel XXXX, eJW@rkS in the office of the
military, comeSSLGns, e-mailed me and said words to
the effag 5f we are looking for someone to be an
assistant t  the presiding cfficer. Do you have
any su&gestlons° Immediately and without giving
the?p sﬁn in question a chance to comment I said,
yes, Mr:XXXX. And I pointed out that I was
éwa§é~bf XXXX and his good sides and his bad
si@@g Bfter that, Ccolonel XXXX e-mailed me back
for his e-mail address and they talked.

DC (LCDR Swift): Was he appointed as your assistant?




EO:

DC

P

PO:

DC

PO:

DC

PO:

DC

PO:

DC

PO:

(LCDR

(LCDR

(LCDR

(LCDR

(LCDR

There was a detailing agreement. There is a
detailing agreement between Mr. XXXX and -- no,
between the XXXX part of the Department of
Homeland Security which is where Mr. XXXX is an
instructor on the law and DoD, Office of General
Counsel. So 1if that's appointed, that's a
detailing -—- he is on detail for a year.

Swift): <Can you explain what his duties are?

(CDR XXXX): Sir, at this time I am going to object. Wh%fk%

we are trying to determine is whether you are 4

qualified to preside over this proceeding. “§$= j

Mr. XXXX is not a voting member and we fee@itQLs
line of qguestioning is unwarranted. %

.

Thank you. Go on. Just tell me, ask me xgur
question. ! -

w

g

Swift): I will get quickly to i;t 51?%

That is fine. .ﬁi §~X<:%;“
f% MR

Swift): You supervise Mr. XXXX,§%§'that correct?
Yes, >
\

Swift): Mr. xxxxd@as h%g ggntact with the
appointing authof@ty, *is“that correct?

Yes. g /&% }r

gt

Swift): ,Dydxgé‘dd“so at your direction?

. x&)r,

He has!done%many -- he has had many contacts with
the apﬁoin g authority at my direction. He has
had ‘many“contacts with the appointing authority at
Ay “consént. He has had many contacts with the
appomnglng authority that I didn't hear about until
after he talked to him. His duties are divided
into various ranges. For instance, he has been
here since the 9™ of August arranging to get things
done. When the CCTV broke down this morning, he
was the one who arranged tc get it fixed. When



cC

PO:

bC

PO:

LC

PO:

DC

PC:

DC

PC:

(LCDR Swift): Yes, sir. &, R

your interpreter couldn't get a head set, he was

the one to whom you came to get a head set. That'

one set, He also is the best person I have ever
known for drafting, writing, coocrdinating, and
publishing procedures; and he works in that area.
He also functions to work out the procedural
aspects of the cases. For instance, he has
provided to all counsel on this case a listing of

]

all the motions and responses and whatever. Qkay,

those are three general areas.

capacity or has he worked exclu31veby‘ﬁor yeua in
that capacity? WWNK\\

5. s,

On the 19" of August I bellev%, I‘tould be wrong,
the appointing authority publlshed a “memorandum
stating that Mr. XXXX worke&“exelus;vely for me.
So there you know -- just: a%second we know from
the 19™ he works for me ; right?

A

o, P

Okay. Before that he: rovided, and you have got
copies of all thls, arious suggestions to the
office of mlba %§y fmissions on how to write or
create procedura cﬁ%nges and the procedures for

these commlg ns® There.
=N

(LCDR Swift)‘ ﬁN§§3hgt after charges had been referred

agalnst§Mr'} amdan?

L%

.nght

W

(LCDR Sw%ﬁgﬁ: So he was writing how to change the

procedures after the charges had been referred?

Right.

xﬂ”

(LCDR Swift): I want to address, second, the publlshlng
and drawing of scripts, et cetera. A %
o ‘%4" K %
A %*%3
Okay. Go on. LT
(LCDR Swift): Does he work exclusively for: yoé%ln tﬁ%t



DC (LCDR Swift): And you viewed that as appropriate?

PO: Yeah, T did.

DC (LCDR Swift): It didn't concern you that it would be ex
pos factc changes after we had established a
commission and charges had been referred to it?

PO: I didn't consider that the changes would come into
effect in any time to affect anyone. These were -~
changes to the commissiocn procedures as a whole,g 3%
not changes necessarily affecting Mr. Hamdan aﬁa if %
you believe that they would then I would have®

expected you to file some motion saying that" theé&

procedures can't be changed because they. wou%d “y%
affect Mr. Hamdan adversely. a *
, b

DC (LCDR Swift): To date, I don't know that agiwhaveﬁ*but I

know communication has occurred. wﬁwwn

%“ .N, ot
PO: Thank you. 2 o
e% LA *’W?

DC (LCDR Swift): So I would respond’ t £ until they
actually are changed ther§i§§ no, ex pos facto
issue. L7

PO: Thank you. 1 agree. %%%‘

DC (LCDR Swift): What I émqkonééﬁﬁed about though is that

there is conver%atlons -about changing and applying
them to ex pos%;agfo,“

PO: Okay, that S i%at ‘concern. Go on.
Pt .“ 3%\ ;

DC (LCDR 3Swift): Ogh r than the meetings that we put on the
record earI r, have you met with military counsel
ragardlng w%ose proceedings in the past?

PO: had that meeting with all the counsel on or
about;, all the counsel who were in D.C. on or about
the 15" of July. 2&nd I had a meeting with all the

counsel who showed up yesterday on the 23" of
August,




DC

PO:

DC

PO:

DC

PO:

bC

BO:

DC

PO:

DC

PC:

DC

(LCDR

(LCDR

(LCDR

(LCDR

(LCDR

(LCDR

(LCDR

Swift): During that meeting on 15 July, did you
express an opinion regarding speedy -- the right of

any detainee to a speedy trial?

No, T didn't.

Swift): I wasn't at the meeting, but I was told

that you did. I don't --

Thank you.

Swift): Did you mention speedy trial at all? *{ 5

&
Speedy trial was menticned. Article 10 wag
mentioned, and there was some general conue
I didn't take notes at the meeting. It was a

at

N

ion’
Py

meeting to tell people who I was and a§k1mg them to

get -- start on motions and things. *ﬂ e a\

Swift): But you didn't expect -= whlléxthose

things were mentioned, you dgi;f regall express

1 i 2 vy
an opinion yourself® ¥

P

:
£

No. I didn't have any motidns E;j%hything.

Swift): Now, based orfithe trial script that we
have been provided,@ygu*antend to instruct the
members on the law; is+that’ correct?

- o =T e
T
% .

Swift): How are’ ;%m§g01ng to avoid having an
inordinate i fluente in respect to each of thei
oplnlona%w -ie_QOLng that?

I don'tyunderstand your question,
PR f

ing

r

wiftf%”“Well historically and certainly barrowing

rom the judge's bench book, it says that each
member should have an egual weight in deciding
oplnlon Here they are deciding both fact and
How, after you have instructed them, will they

the opportunity to have an equal opinion as to
the law is?

any

law.
have
what



PO:

DC

PO:

DC

PC:

DC

PO:

DC

PO:

DC

PO:

DC

PO

DC

{LCDR

(LCDR

(LCDR

(LCDR

{LCDR

(LCDR

(LCDR

You refer to the trial script. Did you read
farther what I said there?

Swift): I did.

What did I say?

Swift): 1In that portion, you said that they were
free to disagree with vyou. .
And?
Swift): 1 also read -- .xxkﬁ )
Come on. %x Lo
Swift): -- in the trial script wheré\ Qmwsay9to
them, "I am the only lawyer; and th réfore, I will
instruct you on the law." Don't.you. aq%ee that

that gives you positional authorlty%bay
«, % 33““ . s

Commander Swift, if you are g01ng t@ read something
let's read it all. ;| &%

Swift): Yes, sir. < %y,

&,
.,

MY Y
As I am the only h@wy€§ appointed to the
sva fact; right?

commissicn. tﬁat
BN
Swift): Thap is \rue;’sir.

I will 1nstruct and advise on the law. However,
the Presidedit has directed that the commission will
decide’ alk guestions of law and fact, so you are
not boﬁnd o”accept the law as given to you by me.
Sa what ﬁaye I told them, okay -- I am not gocing to

ﬁargue the point. The peint is that they are all

lltgry officers. They have all sworn to do their
du and I will advise them on the law as I have

been required to do. And, T don't see how you can
get around that.

Swift): My concern comes in their ability after




BO:

DC

PO:

DC

PO:

DC

FO:

DC

PC:

(LCDR

(LCDR

(LCDR

(LCDR

being instructed that you are a lawyer, and you
know the law, that you will have an unequal voice
in any deliberations. That is something to be
avoided, looked at ranks, loocked at procedures,
that's not happening, and how would we avoid that
with the current instruction that we have? 1t says

you are free to disagree, but I am a lawyer and I
am probaply right.

Whoa, whoa, it does not say that. But that -- ’ﬁ*
okay, so you object to the instruction? £ .,

Swift): Yes, sir. 1In determining not only oﬁ t

instruction also concerned is in your ability @Q .

sit as the senior member or as the presiding s, ¥

officer that you will ensure that each membef&pas

an equal voice in every decision. -
A

I will. S

”‘t@

}

-’xo ¥y

%
\WJ
Swift): Lastly, influence -- yesterday, during the
meeting -- during our meeting yesterday, it was
discussed whether we wouldg@'xﬁ up khese
proceedings pending the app intment of a security
officer. Do you recall that, sitr?

Yes. e -3%% 5
g e ’«-Qk i
3
Swift): During @hit youﬁmentloned that holding it
up would have aq 1mpa%§rV1s a-vis the media. Do

you agree w;th Lthat?,

i

If you sgy'ykf“d.?‘I believe what you say, but go
on.

; %

?zs
Sw1f€) o Atﬁl ast by that statement, it sounds like
thé%ﬁ@dlamds having an impact on how you are making

§50%51ons

No. I think what that statement meant was that
having been the poor person who had to orchestrate
getting hundreds of pecple to various places at
various times, that I sympathize and that we would
do what we could to handle it. For instance, this



morning with the CCTV broke down, we delayed -- we
have delayed the start of these proceedings --

DC (LCDR Swift): We have a translation issue, sir. When we
switched translators, he is no longer understanding
anything being said.

PO: Can we switch to another translator? The court is
addressing the table of translators -- the
commission is addressing -- 1 am addressing the
table of translators. Can we switch to anotherﬁg
translator? O

The translators changed positions. g’* '%'m

PO: For instance, this morning when he we had thdg%%CTV

break, we delayed the proceeding for 30 mlnutes to
start so that the feed to the off-site .wieling
location could be established. Ifwyou. me?k am I

concerned about what the media says Qr%w?ﬁtes about

me, no.
DC {LCDR Swift): Understand, sir. {g doﬂ%t<;ave any further

questions. _
PO: Challenge? e,
P (CDR XXXX): I have some,adg?ﬁidﬁ@f questions, sir.

e R,
PO: Go on. ﬂ:: %%“ ¢
. ,' ‘iﬁ%&& ‘. hwe

P (CDR XXXX): Slr,hﬁll%t y*Commission Order Number 1

states that a’presiding officer needs to be a
mllltayy off15§§ whose a judge advocate of any
Unlted Stat: armed force. As you sit here today,

do you eet hat criteria, sir?
e,

# \Jﬂég -
PC: Yes. e
P (CDR X¥XXX)»; /Sir, you received some questions from

Commander Swift about whether the establishment of
commissions was lawful and the executive order was
lawful. As you sit here today, have you made any
predeterminations with respect to those questions?



PO: All of the counsel in the courtroom are familiar

with the Uniform Code of Military Justice. If an
order is patently illegal, that is one thing.
However, if an order 1s questicnable, which
apparently some people thinks it is, then an
officer or any member of the service has a duty to

comply while determining whether or not it is
illegal.

P (CDR XX¥XX): Now, sir, the notice of motions for the 5

A

defense was due on the 19*" of Bugust. Have the?xg %\§
filed any such notice of moticn challenglng the " et
legality of those orders?

PO: That -- please sit down, Commander Sw1ft Y%S look
like you are about to jump. Don't jumﬁ\*xDonﬁt
worry about that. ' -www‘sw*

P (CDR XXXX}: Sir, will the role of the aﬁsfsfant to the
presiding officer in any way 1mpa§%%y®ur ability to
fairly decide matters in thlﬁ’casef

PO: In so far as he takes so md%h oﬁf my back, yes, it
will because I don't have to i rfy about all the
admin stuff that he has been :%%klng up. But in
terms of his 1mpacthg%§my vote, my volice, no.

P (CDR XXXX): Now you s thaﬁgthere have been several

contacts between Mr. Q%KX and, you used the term,
appointing gm&ho%%ty? ’
ot

N
PO: I thoeought I id OMC, but maykbe I didn't. I meant
the c1r¢%e arobhpd Mr. Altenburg?

P
P {(CDR XXXX): ‘ﬁ@ the "doesn't necessarily mean he 1is
speaklng with Mr. Altenburg directly, but could be
Speak%ng to the staff person of Mr. Altenburg?

F

PO: nghgﬁ

P (CDR xxxx): 8ir, the issue cf speedy trial was brought up
and we have, in fact, have notice of motions
provided concerning speedy trial. Is there




anything as you sit here right now which will
impact your ability to fairly decide those motions?

PO: No.

P (CDR XXXX): As far as your interaction with the other

members, do you consider them to have equal votes
in this case?

PO: Yes.

N

P {CDR XXXX): Do you consider them to be on equal foot;ng%

with respect to vetes as to what the law is? ;Kiw

TRy
T »

PO: Yes. o 5%
P (CDR XXXX): 1If they need or request a531stan€%, notﬁbelng

legally trained as you are, in trylng t@m@@termlne
what the law is will you take steps. to get” them
that assistance? . \\m

‘.Mi 5 A
PO: To get them what? 4 i ’ v

x

P (CDR XXXX): Assistance to help tg%m uﬁﬁerstand the law?

%%
£ ‘x‘...«

PO: Yes. S !

P (CDR XXXX): 8ir, are vow awaTQﬁof any actions or are
underway to hlre*courﬁ erks to assist the other
commission me%gers7 X%

AN

PC: I rece1ve%§w—&§ Q@F“forget when it was -- in the

last month a aft, I believe, of a hiring of

someone,. §§OSlthD nomination for someone to work
in the? o?%; e of the presiding cfficers. Where
that 15 I doﬁ‘t know.

P (CDR XX Slr, is the media in any way going to impact
ur ab&llty to fairly decide this case?

PO: NO.

P (CDR XXXX): TIf it is a question to providing the accused
a fair trial and accommodating the media, where




will that decision lie?

PO: We have spent a lot of money to get six people here

to look at Mr. Hamdan across this table. We are
here so that these six people can carry out to

President's order to provide a full and fair trial
for Mr. Hamdan.

P (CDR XXXX): I have no further gquestions, sir.

- 'Q‘-..

PO: Thank you. 'ﬁ%%

5,

DC {LCDR Swift): May I have a moment?

A
ijé”
BPO: Yes. } S

DC (LCDR Swift): Sir, in your answers to Commaﬁﬁer XX£§}
you indicate that you take steps to a§sist'tﬁ%
other members understanding the lawm%\What steps
would those be? e

N,
Y

PO: Well, since I don't know -- ngm néz Eilng
sarcastic -- I don't know wﬁét the “gsituation would
be. The first step is thatﬁgounsel will provide
motions on the law and the sekond step is that
counsel will be allowed to argude what the law is.
If the commission member decide that they need any
more instruction on the %&w, then I will decide
that then. I dofi know I don't know what they

are going to gged ‘gﬁn't tell you what the steps
are right now. ' * g

s \%@

Now, some -- ou ¢ can t predict something about a

situatien tﬁﬁt -hasn't arisen yet, Commander Swift.

I'm so ryws If your concern is this -- and I don't

_ you *have been walking around it -- sir,

arexwgu eing go back in there and say, okay,
sy'ally T-am a lawyer and you are not and this is

'ﬁhe lﬁ@rand you got to listen to me. Is that your
concern basically? '

DC (LCDR Swift): I do not believe you would be, sir. 1 am
more concerned, not that you would intentionally do
such a thing, I don't think you would. My concern




is how a lawyer is inevitably viewed by other staff
officers, It is the equivalent of my wife, who is
a pilot, and I sitting in the cockpit seat and
today we are going to fly an airplane and I look
over and she says put the throttles forward.

PO: Okay. So 1is your compliant about me or about any
lawyer?

DC (LCDR Swift): My concern is how we can minimize this {§
position and how those steps would be taken to % |
prevent it. A ,

PO: I can't tell you what I will do in an unsped%%Led

situation. I can tell you that I am not goi tO\%
say, I have been a judge for ten years and a JAG
for 27 years and you got to tell -- you get to do
what I tell you about the law. That®s. th@j&ﬁrbt
thing I can tell you. The second thing is that if
they need more assistance on the%}aw T%aﬁgélne and
I don't know, Commander Swift, because it hasn't
arisen, that if they need more 1nst§ﬁptlon cn the
law, T will call you and C@ﬁﬁander‘gxxx back into
court and say -- I am using“his - ame in vain --
Colonel XXXX, is your guestion the application

say of IN RE Sierra to-42 U.S. @. 1933, and he will
say, yes. And I wild, say, éommander XXXX, would
you explain your Jie E on-that; and he will say,
whatever. And IﬂWlﬂ}FSE%i does that answer your
question; and .you will ssay something, I don't know.

DC (LCDR Swift): I ﬁndef&%éné, sir.

PO: Okay. ﬁﬁQweve?%lf you feel the urge, I always
welcome brlefs on any matter. That's not an order
for a brlef If you want to put it in, feel free.

Okaﬁwﬁ 'at else, what other folicw up do you have,
,Comm Qéﬁ& Swift?

%’

DC (LCDR Sw1§£}: No cther follow up.

PO: Challenge?

P (CDR XXXX): Prosecution has no challenge.



DC (LCDR Swift): I would like to recess to consult with my
client regarding --

PO: Well, I understand that, but I mean I am asking
really what sort of recess do you need? Five
minutes in place or fifteen minutes in the office?

DC {(LCDR Swift): Fifteen minutes in the office, sir.

L

..W%e_._ :
s

The Commission Hearing recessed at 1115, 24 August 2004
{{\

PO: Court is in recess.

The Commission Hearing was called to order at 1142 24%

August 2004. %,

£ K‘ T
%

PO: The commission will come to order. Sié%w@hé record
reflect that only the Presiding Officer is in the
commission room. The other membaisxa?e\ﬁot

present. Defense? e N
: Qg; i ,{_2
P (CDR XXXX): Sir, before we go fu ﬁer, we?have a new
court reporter, Sergeant XXXX, a%g she has
previously been sworn. S
BO: Thank vyou. * :

DC (LCDR Swift): Yes, sir. Beforé entering challenges,
would you permlt me 6ne,more question, sir?

A Ry
PO: Yeah. A&a- E\%wM
;K -
DC (LCDR Swift):. . When you sald that you are a judge
advocate, were you recertified when you came back

off of\acﬁ%@é‘—— off of retirement, or do you base

t@ét@@@%@@& previocusly being a judge advocate?

f

PO: To the&best of my knowledge and belief, Major
Gehegﬁl Tom Rummy —-- Thomas Rummy, who is the Judge
Advocate General, personally approved my retirement

recall, and he is the one who certifies people as
judge advocates.

%\



DC (LCDR Swift): And you base that on your belief -- on
that belief?

PO: Yeah.

DC (LCDR Swift): Notwithstanding, sir, we do 'challenge the
Presiding Officer for cause. We have three --
excuse me, four areas.

gﬁ
One, we challenge the gqualifications of the
Presiding Officer as a judge advocate based on- ﬁ? wb
being recalled from retired service and not belng

an active member of any Bar assoclation at, fhe tlme
he was recalled.

Two, despite, we understand that this”is

we challenge the Presiding OfflceEMbased on that

the fact that he will exercise 1@Eroper§fﬁfluence
over the other members.

PO: Okay. I want to make suresgougiﬁﬁé@fy this. Are

you challenging the system, o %gs you challenging
me? Because the standard is go cause that I will
not perform my duties.™, ¥
Y
DC (LCDR Swift): We're cha%lepgldﬁ«you, sir.

PO: Okay. K x
A
DC (LCDR Swift): We are 50° challenglng based on the
multlplerontacts “that you have had, either through
your agsajs: ntxyor through yourself with the

app01n;1n uthority. T understand that you said
that ti ZEE not going to influence you in any way.
We be \e hat it creates the appearance of

ﬁunfel: 55, and at least at that level, we
&dhallenge on that.

‘%% [ ?;
Additionally, based on -- although I did not attend
the meeting of 15 July -- based on consultation

with counsel that did, we challenge you based on
having formed opinions prior to court regarding the



PO:

DC

PO:

P

PO:

accused's right in this trial -- the accused's
right to a speedy trial in this case.

Anything else?

(LCDR Swift): ©No, sir.

What do you say?

(CDR XXX¥XX): Sir, defense counsel said they're not {%

challenging the system, they're challenging you
personally. But they alsoc said during voir dlre;_I(%%
don't think you would ever do anything LN "
intentionally unfair. So if it's a challenge. to

the individual, the prosecution doesn't b@lleVe we

can do any better than a person who the defensgw

concedes would never intentionally do anythlng
unfair. A £
e N

The defense has stated many thlngs abomy
conversations between the app ntlng uthority and
Mr. XXXX, and the appointing&%ﬁihoplty'and
yourself. Specifically, during®the
between you and defense céunsel”
stated there's been noﬁprejudic
here today, you are nd
prejudice to the defen
changes with resp

ose conversations

volr dire, he

i So as we sit

tainted, there has been no

T ‘ and we have had recent

ed the August 19 memo,
§§§¢appearance of this

Sir, we have no
there 1s@any ‘caus
Pre51d1ng”oﬁilcer
,

I’ ve&&3n51dered your challenges for cause,
Commandet=-Swift. Under the provisions of MCI 8,
J'11 ‘forward to the appointing authority for his
&%= i'sion and action, a transcript of the voir dire,
wh will include your challenge and the reasons
therefore, and the comments made by counsel. I
will also forward the Presiding COfficer's voir dire
packet, which I believe is RE 8.

%%llenge and do not feel that
to challenge you as the




Are there any other matters that you would wish to
be forwarded to him for his decision?

DC (LCDR Swift): I would wish to be able to brief, as it
did come up during the course of this, the issue of
gqualifications.

PO: When do you think you could have that prepared?

DC (LCDR Swift): Certainly no later than next Monday. VQ%%

PO: Okay. Well? ﬁ:

4 )

DC (LCDR Swift): I'm somewhat at a loss while down here-to ,
deo that type of thing. But I can complete it. by ‘%
next Monday. e

PO: If you will forward that to Commande& - .ghd he

will provide you with any cross- whatever tnis 1is to
this matter, and then forward it..to'me,: and I will
get it to the appointing authoglt

{f‘?y

Anything else that should go up w1th this?
é; y

DC (LCDR Swift): The defense has noth%ng else, sir.
PC: Well, I mean the packe?xto the appointing
authority. s, ‘

P (CDR XXXX): Nothlng irom the prosecutlon

PO: Okay. Under thé\gtd%lslons of MCI 8 paragraph
3(a) {3),. f&gl 1 hold the proceedings in
abeyang@% %

Okay. ‘Eiiife recall the other members.

wwwww

The members entefed the courtroom.

%
\}

Pleasé be seated. The commission will come to
order Let the record reflect that all of the
members of the commission are present.

Have all the commission members completed a member




questionnaire?
Apparently so.

Have both counsel been provided copies cof the
member questionnaires?

DC (LCDR Swift): Yes, sir.
P (CDR XXXX): Yes, sir, I have. .
f,:%%
PO: Prosecutor, please have the members questlonna£iés ?k
marked as the next RE in order. oy
@:{. ‘,;‘: .1‘_‘ 4
P (CDR XXXX): 8ir, I've marked them Review Exhibiws %A, y§
through 9E. 9A would be Colonel XXX; 9B, A
Colonel XXXX; 9C, Colonel XXXX; °D, L eutgnant§
Colonel XXXX; and 9E, Lieutenant Col® xgxx
And I'm handing to the bailiff for: deleery to the
court reporter. » . %%
S,
PO: Those questionnaires will be-undery seal.
Okay. Members, I'm now ggghg t63é§k you a few
preliminary questicns. If any member has an
affirmative response the any quéstion, plecase raise
your hand. As I askwtheée guestions and make
reference to the m@mbers, Uhls refers to both the
Commission Memb%rs and the alternate. And if I
failed to statekit, %%9 alternate came in with the
other members. E
&
Does any . member kitow the accused?
*‘&X m ke
Apparently mot
a\ ¥
Dog%’any“ ember know any person named in the
éghargesﬁﬁ
Apgggently not.
Does any member know any of the counsel -- Captain XXXX,

Commander XXXX, Commander Swift -- involved in this case?



Apparently not.

Members, having seen the accused, having read the

charges, do any of you feel that you cannot give
the accused a fair trial for any reason?

Apparently not.

Do any of you have any prior knowledge of the facts
or events in this case that will make you unable t
serve 1lmpartially? N,

N

%

g

Apparently not.

Do any of you feel that you cannot vote falrfy and
*
impartially because of a difference in rank, ‘of

because of a command relationship with amy
memper?

Apparently not. %%x

) :/f. ' f\‘f

Members, later T am going ko 1n§truct you as
follows: As I am the onl§ Q@wy@ appointed to the
commission, I will 1nstruct you and advise you on
the law. However, thek PreSLdent has directed that
the commission, meanding alliof us, will decide all
questions of law anpd- facé%K So you are not bound to
accept the law as- glvéh o you by me. You are free
to accept the law as- ag@ued to you by counsel
either in court% or @ﬁ motions.

In closed”éonﬁere%%es, and during deliberations, my
vote agd,v01ce ‘will count no more than that of any

othe member Can each member follow that
instr -

Ngbre any member who believes that he would be
required to accept, without guestion, my
instruction on the law?

Apparently not.



Have any of you had any dealings with any of the
parties to the trial, to include counsel for either
side, other members, including myself, which might

affect your performance c¢f duty as a commission
member in any way?

Apparently not.

Do any of you feel that you cannot fairly and

justly decide this case because of any prior {‘
experiences related to previous military A '
assignments or duties? S
LN Ty
Apparently not. w%; KWk

.ﬁ% 5 '2?“

Do any of you feel that you cannot fai%l? and!y
justly decide this case because of snma@&gpg you
have read, heard, or seen in the m@@ga con¢erning
the events of 9/11, al Qaida, Usq\; bin: Laden, or
terrorism generally? s Ty
Ay
Apparently not. P f%%wr

‘ %x e
Have any of you been a victim.of an alleged
terrorist attack, or had a close friend or family

member who was a v1ct1m*of ‘an alleged terrorist
attack? -

Apparently no%
Okay. As céﬁmlss%®ﬁ members, we've got to keep
open mings regérdlng the verdict until all of the
evidenc ‘Bs. ini,. The verdict can only be based on
ev1dence écelved during the proceedings, and you
may n@t rely upon prior knowledge of the facts or
everftg n@wmatter how you got this knowledge. Is
here a member who cannot follow this
gétnuction?
o/
Apparently not.

Mr. Hamdan is presumed innocent. This presumpticon
remains unless or until his guilt is established




beyond reascnable doubt. The burden to establish
Mr. Hamdan's guilt is upon the prosecutor. Does
each member understand and agree with this
principle, and further agree to follow this
principle in deciding this case?

Apparently so.

Does any member know of anything of either a
personal or a professiconal nature which would caus@%
you to be unable to give your full attention to *

these proceedings throughout the trial? >
Lpparently not. f%%j‘ b
Are any of you aware of any matter that fight%géise
a substantial question concerning you;%“ ¥

participation in this trial as a commi'ssionwafember?

i,

Apparently not. o

%s ) ‘ > i : ]
Any general voir dire of the@gembe:sgztrlal? Not
individual, general. N Yy
Y L
P (CDR XXXX): Yes, sir. May I proceeE%¢Sir?
A 7
PC: Pardon? %

e
P (CDR XXXX): May I proceedy sir?

PC:

P (CDR XXXX): Good a
Commander “¥XXX%,. Captain XXXX and I
repres@nﬁ%ﬁhg prosecution in this case. As all

membénégpaﬂtfcipating before this commission, we're
hefé 5\enshre a full and fair trial, and we have a
;fewwéeﬁ%ial questions we'd like to ask of all of
you.", .

Sinéﬁgarriving in Guantanamo Bay, has anyone from
the media attempted to talk to you or discuss this
case with you?




PO: Apparently not.

P (CDR XXXX): This trial will most likely require your full
attention and may play out over several months.
Does anyone have anything of a personal or
professicnal nature that would limit your ability
to participate over the next several months.

FO: Apparently nct.

P (CDR XXXX): Can all members set aside any feelings 4@5
generated by the attacks of 9/11, and render as
verdict in this case that's based solely on the e
evidence presented? _{M%E R%

PO: Apparently so. : ey

P (CDR XXXX): All of you expressed in the quegthenﬁaires
you filled out previously some conceghs for your
families as a result of your serygice on-.this
commission. Do all members feel ¥ y can remain
impartial towards all parties, and/ d&spite those
concerns, fairly decide tggg“caéegxy

! % Y

4

S
PO: Apparently, so. Rg '

e

P (CDR XXXX): Also reviewingxgoﬁrypreviously filled ocut
%, L

questionnaires -—4  Mu u
! kN N4 N
: x 5

4 L

PC: Let me note forithe record that those
questionnaires®*will be appended at sometime to the
record, oggipey”w§re.

A5
™y 5,
5

P (CDR XXXX): They.were, 9A through E, sir.

PO: Yeah, 9A %?f%ﬁgh E. Okay.

£

P {(CDR XXXX):‘\AT%aof you have naturally seen some news
reports on Afghanistan, al Qaida, and other
pertinhent topics. Can you set aside the
generalized information from those reports and
decide this case based on the facts presented here?

PO: Apparently, so.



P (CDR XXXX): We thank you. We have no further questions.

PC: General?

DC (LCDR Swift): Good morning, sirs. My name is Lieutenant
Commander Charles Swift, and -- I'm too far from
the microphone -- and I represent Salim Ahmed

Hamdan in this case, and I also have some

gquestions. =£;

Start with, does every member understand what the@ -
term "jurisdiction" means in the context of # 7
judicial proceedings? Do you understand wgét%that

means? They're going to be cdoing this axlstgé

i

" A
PO: Okay. Members, I'll instruct you on j%r%s@ictfbn.
Basically -- and I, of course will be ‘gdad’to
receive instructions from counsel =~ jurisdiction

means the authority of a court to heaﬁﬁa ‘Ease.

DC (LCDR Swift): We would agree Wlth th§¢ &“M

In this case, now haVLng &;d stopo what
jurisdiction means, in this §&§ , you've been
provided with a finding being by the President of
the United States that . Hamdan is a person

subject to the jurlsdlctlgg of this tribunal. The
defense challenges *®

PO: For the record.% kj:§fwaiving my hand at Commander XXXX,

at Commander%Sw' I even do it to myself.
It's becayl e a translator here who needs to
have us.-t, ‘slqwly. It is not trial, it's not

defense, not just me, it's all three of us.
Go onsme apologize for interrupting you.
N

DC (LCDR §w1ft) o problem, sir. It's going to take some
gettlng used to.

I ll start the guestion again. In this case,
you've been provided with a finding by the
President of the United States that Mr. Hamdan is a
person subject to the jurisdiction of this



PO:

DC
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PO:
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tribunal. The defense challenges this finding.

Is each of you willing to consider whether the
President's finding is, in fact, lawful?

Apparently so.

(LCDR Swift): Apparently so? All are willing to

consider that?

Apparently so.

(LCDR Swift): Does any member believe that the &

President's finding is evidence that Mr. H%ﬁdan*%?
committed a crime?

Apparently not, -"%”ix ¥
(LCDR Swift): That's a negative response.from ail
members, - L ey

%,
N

Does any member believe thatéghe Pfgaadent in
making his findings -- let.fie xesfate that. Does
any member believe that tHe President's findings
are evidence that Mr. Hamdan h%s“committed a crime?

Will defense agree that a p ereguisite to getting
this case before bbi&\ ommission was that the
President made gucﬁx\ determination?

{LCDR Swift): Thefd%iéggeﬁagrees to that, sir.

d,: Z% 1?‘@
The Presgﬁgntlal determination was provided to you
to shoyﬂtﬁat €k§s -- these charges were properly

brouggt to, this court. The determination is not
evide %@verybody understand that?

R

A \ T, o g

ﬁﬁpparenﬁiy so.

i
¥

(LCDR Sw1f%§ And to go back, it was -- in saying that
it was lawfully brought, that means that that was a

step necessary; it does not necessarily mean that
the decisicn itself was lawful.
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PO:
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BO:
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PO:

Could you rephrase?

(LCDR Swift): One of my previous gquestions -- one cf my
previous guestions was, whether every member was
willing to consider whether the President had
lawfully brought Mr. Hamdan to this -- before this
trial, whether he was within the jurisdiction of

the commission.

They did agree to that,

(LCDR Swift): Yes. I want to clarify that it is a g%ep,
but it is not in and of itself evidence that 1t s
lawful. s

%
Ay
Ckay. ‘ ,
(LCDR Swift): Every member agree with thatéw%fn< #

Apparently so.

(LCDR Swift): Additionally, Mr.

before you. Does any member
Mr. Altenburg approved‘that charge,

”%w%;, .

Al{%%bdrd,;ﬁho was the
appointing authority for thlé cOmm1881on,
approved and referred the chiiges %hat you

elieve that

a valid offense agaﬁnst %\f law of war?

he
have
because

that it states

Okay. All membe%s%un erstand that the charges were
referred to thl%&? ion by Mr. John Al
tha

who was delega e

tenburg

duty under the order, the

MCO, and the MC {*Wﬁll members understand that?

And all mém@er§?understand that

got,Jt%e approval of the charge and the re
Mr. Altenbu decided that this case shoul

bafére - gQLs@comm1851on

hat?. =
- . )§ "\;’?’

I hellieve that Commander

QY

Do you all unders

Swift's question,

ferral,
d come
tand

and he

will correct me, is, do you all understand that
whether or not Mr. Hamdan is guilty of anything is
solely for this commission to determine after
and that what Mr.

hearing all the evidence;

by the document you



Altenburg did was just a step to get the charges
here? Do you all understand that?

Apparently so.

DC (LCDR Swift): All of that is true, but my guestion
wasn't exactly that.
PO: Well, that's why I said you could clarify.
.&%
DC (LCDR Swift): Yes, sir. 1In addition, one of the thinqg*%
the defense is challenging is that the offense

stated is, in fact, a vieclation of the law of”w r,
that is does it fall within the violations &s. *
recognized in international and natlonalwlaw as a.
law of war violation? To use a lawyer's) termy does
it even state an offense? What I'm aﬁﬁiﬁg is
whether you all are willing to listeh with am open
mind as to whether or not that 1s»txpe,o: not?

Ry

w . s ’%’. ;
PO: As to whether or not the offe/§e statkes a violation
of the law of war? S
KN
DC (LCDR Swift): That's correct. ga:%%
. Y
FO: Is each member willinqﬁto consider, based on

submissions by coun el and, the evidence that comes
before the commissio w éﬁ@ér or not the offense as
charged dces, 1n%f t, late law of war?

“c

B
Apparently SQ§% sxy
e
P (CDR XXXX): Slnf we re g01ng to object te the way that
was phpa;%d We do not desire to argue this during

VOlr d%re,abut we do think there's a legal issue as
to wha,§he characterized --

. %w NS,
£ s
PO: ThaQR you
P (CDR XX%E} :-= someocne can be convicted of before this
commission.
PO: Okay. Members, you're all willing to listen to the

arguments from both sides and the evidence;
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correct? And what the President did in referring
this, and what -- or making a determination, and
what Mr. Altenburg did in referring this is not

going to affect your decision on findings of guilt;
right?

Apparently so.

I can't go any farther than that.

(LCDR Swift): Yes, sir. _ %%
Go on. {%Q

(LCDR Swift): 1In order to decide issues of law,.

do, you'll be required to consider the m ninéw%f
international treaties, the custom and.pradtice as
established by military regulatlone, handbboks, and
international cases throughout the world, as well
as the Constitution of the Unlted States, federal
judicial opinions, and federai atutes This will
require considerable study on your part. Is each
of you able to devote the® neg;gsary time to gain a

you were previocusly instructed you were goin to

complete and independent und tanding of the
issues of law raised i® the case?

Affirmative responSei%roﬁ%aﬁl members.
ol

H
As Colonel Browgback pnev1ously told you, he is the
only lawyer en- the pgnel In this case, do any of
you belie chgt Co%%nel Brownback's opinion of the
law carries a greéter weight than your own? His
opinion .0 - or what he tells you the law is, 1is
it more valid than what you think?

Okay NzAre you going to name the members who are

£g1Vlng You responses?

}»

(LCDR Swiﬁtj: I've received a response from Colonel XXXX

that's negative, he doesn't believe that the

opinion will sway him; Colonel XXXX has responded
that the law is the law.




Colonel XXXX, do you agree that your opinion is

equal?
CM (LtCol XXXX): Yes,.
DC (LCDR Swift): Colonel XXXX?

CM (Col XXXX}): Yes, sir.

DC (LCDR Swift): And thank you. It's alsc going to, of ,3%
course, be your duty as commission members to welgh
the evidence and resolve controverted questions of §w

fact. 1In sc doing, if the evidence is in conﬂgrct,
you will necessarily be required to give more. %g
weight to some evidence than others. It R

18, of
course, your discretion to decide how much wexgﬁt
to give any piece of evidence. Howevé‘r,r [t iss

expected that you will use the same stamda¥bds in

welghing evidence -- in weighing and é lq@tlng all
of the evidence with that in mingd. 'Iéga@y member
less likely to believe the te;;i Y oﬁ a Yemeni

citizen because of their country origin,

religious or political be%gefsw Q%chelr
relationship to Mr. Hamda %y

Negative response fromiall mempers .

Does any member beli ﬁ@ tha% the testimony of a
U.S. law enforcetient fent is more likely to be

true solely bacause og he agent's position in law
enforcement? - K 3

Negative ééfghs rom all members. Thank you.

Does anywme“er believe that the testimony of a
%erQe member is more likely to be true

sofeL?Xbecause of the agent's position in law

;enforgsment?

R 4

Negative response from all members. Thank you.

In weighing and evaluating the evidence, you're
expected to use your common sense and your
knowledge of human nature and the ways of the



PO:
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(CDR XXXX): Sir, at this point Ilm~ g@l“

world. Does every member agree that the ways of

the world are different in Yemen than they are in
the United States?

Apparently so.

(LCDR Swift): Does any member have any more than a

passing knowledge of Yemen?

Negative response from all members. 54
The defense is going to present you experts ) Y
regarding the social customs and practice, lf%ingf
conditions in Yemen. Is each of you willing to X&
consider this testimony, if you find it credlbge,w
in evaluating the evidence? f% %

S ¥

\ \ i &,
Affirmative response from all membersﬁmwaa%h

o

"m

This case will also inveclve as We re-sééf%g right
now -- RS

g?to(object It
appears he's arguing the ﬁécts of his case rather

. than finding out if these 1nd1v1duals are qualified

to sit for this commaﬁﬁ ¥
i,

Thank you, Comman@%rkg§§xix}Go on.

(LCDR Swift): Thank vou, 51r This case will also

involve 1ss§@ Fof rhnslatlon, that is, statements
that havegp&g tnﬁ siated from either Arabic to
English, © E%?lish to Arabic. Does any member
speak @ﬂabléa +I didn't think you did from your
questlonnalres

Appareﬁtlywhot
W

DC {LCDR S 1ft) No member here speaks Arabic.

PO:

w9

Does every member agree that translation is not an
exact science?

Apparently so.




bC

BO:
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PO:
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PO:
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(LCDR Swift): The quality of translation depends largely

on the skill of an individual translator. 1Is every
member willing to consider translation errors in

considering the reliability of evidence that will
be presented to them?

Apparently so.

(LCDR Swift): Thank you. The next questions -- the next
group of guestions that I'm going to ask you has’ &od

do with sentencing. This is difficult because, of
course, Mr. Hamdan has not been convicted of an
crime, and these guestions should not be tak Qy,%
you as to indicate a belief on my part that gﬁ i
Hamdan is guilty of any crime. 4 R
A
Counsel only have one opportunity to’%oiﬁ &&ré you,
and that's why counsel is asking yeu questlons
about sentencing now, because there won@g be an
cpportunity later. Go on. - ~}WK§

s

(LCDR Swift): Thank you, sir. Aﬁﬁ LJ sklp the next

part because the Presiding Offl@er just said it.

iy

The range of punishmeﬁt‘available to you is
anywhere from no time -3 no. time in confinement to
a maximum of llfegampr onment. You must be able
to consider the»@mtlraﬁrange. Is every member

Y

wllling to givejthe entire range of punishments due
con51deratlon°§%

T =
2 S T—

Apparently :% ™y
xv@ *

(LCDR Swift): deCLdlng what punishment, if any,

agaiﬁ} if nVlCted to award, is each member
wkfﬁlng %@ ‘consider Mr. Hamdan's educational level,

ins backRground, his rehabilitative potential, his

r¢le-in any crime for which he's convicted?

Migﬁ% be. For any crime that he might be
convicted.

(LCDR Swift): Might be convicted, and the fact that he

\



PC:
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PO:
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P

PO:

DC
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is not a U.S. citizen or resident; and as such is

not under an affirmative duty

Are y'all willing to consider

to obey U.S. law?

all those matters if

we get to sentencing and determining a proper

sentence?

(Col XXXX): Explain the last part,
phrase. ‘

That's from Colonel XXXX.

the very last

A

&

(LCDR Swift): Yes, sir. The last phrase in it, Slﬁg%%S
that Mr. Hamdan is not a citizen, nor a re31ﬁeﬁt a%
the United States., 2As such, he would notsx expﬁctat

have an affirmative knowledge
customs and sccial practices.

of U.S. lai orﬁU g%
So he doéSn t

have -- generally, we all have a duty’ E@'ﬁﬁey
international law; but in dec1d1ngw@ punxshment,
looking at equivalent U.S. punlshmenf% may not be
appropriate. And I just ask tQat%@pu consider

that.

rule, sir.
e
Thank you, CommandeﬁmXXXX 5

\ v

(CDR XXXX): Objection. That's in‘direct violation of a

Anything else, Comﬁﬁgder%ﬁw1ft°

i .
(LCDR Swift): Yesm sir, In de01d1ng ~- does any member,

having read&theiggﬁrées and specifications, believe
that you, wouId ke ¥compelled to vote for any

part1cy&a§xpun15hment°

"4

ly%pgk.

Appaééh

LCDRgSw1ft %%\Negatlve response from all members.

Whe%ger you're aware of it or

not, you will soon be

aware that in April of this year, I instituted a
civil law suit against the President of the United

States, Secretary for Defense,
General Hood on behalf of Mr.

Mr., Altenburg, and
Hamdan regarding the
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PO:
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PO:

DC (LCDR
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legality of these commissions and his detention.

Does any member believe that I acted improperly in
doing so?

Qkay. Members, do all members understand the role
of defense counsel, in that they have a duty -- and
especially military counsel, have a duty zealocusly
to defend their clients. All members understand
that; right?

Apparently so.
P
Does any member have any complaint or objectlon né

counsel performing that role zealously? a &‘x

Apparently not. {lx ;;_wg
bl fg S

Swift): But I would still like the fééctloms%f

anybody believes that in my zealoummgepresentatlon

hearing that, that I somehow stegged ovefwthe
bounds.

Apparently not. {&wh,f_ Ey‘
5,

Swift): Does any member bellagegﬁhat I acted
unprofessiconally? , 5

I don't believe the héiQéﬁﬁiare capable of
answering that %@@stio at this time.

Swift): I meant it go soc much as an attorney, but
as an offlc%;, siry

3"

Ckay. mAS%,ﬁpOlgted out earlier, military defense
counsel ahe“detailed, they're ordered to perform
they‘xe ta ks, like being ordered to jump out of a
plang% ﬁiy an airplane or take a hill, it's a

_duty \ O on.

SJ%&t I have no further questions c¢f the members
in individual -- in group voir dire, sir,

Okay. Members, we're now going to have various
segments of individual voir dire.



P

pC

PC:

DC

Okay. Under the rules, and y'all read this stuff
yesterday, I am required to determine if a
challenge for cause 1s made what matters should be
forwarded to the appointing authority for his
action on that challenge for cause, whether it's
against one of yv'all or against myself. TI'm also
required to determine if physically the proceedings
should be held in abeyance, whether we should just
stop while action is being taken. And I am
reqguired to ensure that voir dire remains focussed“;
on the proper subject. That's why I'm going to b§
remaining in the courtroom during your all's *
individual voir dire. Any guestions? ;'%%%: *

No, don't stand up yet. I intend to sta&t e

Y

individual voir dire and drive on. Objecg&on°

e “‘\.
(CDR XXXX): No objection, sir. S
N -
{LCDR Swift): One moment, sir. . §%: "
W LY
okay. S
(LCDR Swift): Sir, could we have a\JS mlnute recess

PO

DC

(LCDR

FO:

before starting indiviflual voir dire? Bathroom
break. LN

Lo
R o
Okay. Counsel, -# appears to me, and this is not
your fault —-éﬁp ‘%%}
A %% L
Swift): Ye%, 51n et
-—- it appe ﬁ@ me that there's neo such thing as a

15~ mlnuteaﬁecess Just the logistics involved
aren tﬁgpl g 'to permit it. If you want a recess
now,%@nd that's fine with me, let's make it what,

230\mlnutes, Commander XXXX, or 45 minutes so that

'all can bring in -- is there going to be -- does
someohe -- has someone gotten food for Mr. Hamdan?
Yes[wsomeone's gotten food for Mr. Hamdan, he can
eat his lunch, and we can come back at 1300 and
start on individual voir dire.




Is that okay with you, Commander XXXX?

P (CDR ) Yes, sir.

PO: Okay with you?
DC (LCDR Swift): Yes, sir.
PC: Okay. 2and what they'll be doing -- well, we'll

discuss that after the members leave the courtroon
So we will be prepared to start individual VOinv
dire at, say, 1305; ckay? A

Okay. The members will retire and we willg@éi%&%ﬁg
first of you at 1305. P

o

All rise. -.V%% -;f
. o+

A
The members exited the courtroom. &”;
Please be seated. The commiss;on;wgiﬁyézme to
order. Let the record refledft that Bhe members and
the alternate members -- aQ§“ .~ 1, ferget to name
the alternate member, pleés%%adVQSE me if I have
neglected to do it -- having %keft the courtroom.
You got any questions “gn indiv¥dual voir dire for

2 .
any members? T, N

P (CDR XXXX): All of thg{ﬁy "s%}{ v

# S, o3
PO: We don't havef%o? orr?yabout you telling me,

Commander. “4The Kg%”boming in. I'm going to bring
them in in prder rank, XXXX, XXXX, XXXX, XXXX, and XXXX.
I intend%EOQmake available to
each membér+and the alternate member a copy of
their“guestiohnaire they prepared just so they can
lodk-at "~ You have it if you want to focus them on
A%:;e‘s\fj:on Number 63; all right?

Ly

Oka%&, Now, does it appear likely, Commander XXXX,
that your guestioning of any member or alternate

member will go into an area which will require a
closed session?




P {CDR XXXX): No, sir.

PO: Commander Swift?

DC (LCDR Swift): It does appear likely, but I'd like to ask
each of them if they believe we'll be going into a
closed -- into an area of --

PO: Ckay. Well, let me --

DC {(LCDR Swift): I'd like to ask the guestion to the

member, give them a chance to say that that would%
be secret. They know best, they were there. %f%m

e

..p‘%& o
PO: Ckay. We will then, unless there's objegiibn from

counsel, precceed like thig: We will go through i
individual, nonclosed voir dire. We Wills ., then
determine seriatum -- in sequence, I" m@§0&ry, if
any of the members need to be recalled to a closed
session. If they do, we will hold gq%lased session
for all of the closed se551onﬁ%palVldual volr dire.
And if you have challenges f@r cauieﬁybased on
closed session voir dire r spons&s,xyou will make
those challenges during the* glo d session. At

which point, we will then open, the proceedings, and
you may make challengés on nonclosed session
matters., Did I say%that~correctly?
{%ﬂ , %
DC (LCDR Swift): I under§toodigt, sir.
P (CDR XXXX: Got lt,“Slr% _
PO: I must h@@é S%éd it correctly. ©Okay. No

objectbonslﬁ
P (CDR XXXX) : N@g%th\@? further.
% “x
DC (LCDR Swi{ta Nothlng further, sir.
PCO: Com@$551on’s in recess until 1300.

The Commission Hearing recessed at 1229, 24 August 2004.

The Commission Hearing was called to order at 1317,

kA



24 August 2004.

PO: The commission will come to order. Let the record
reflect that the presiding officer, Colonel XXXX,
are present for individual voir dire. We have a

new court reporter. Gunny again, right?
P (CDR XXXX): Gunnery Sergeant XXXX, yes, sir.
PO: Thank you. -
Individual voir dire, trial? 4 g
£ -
P (CDR XXXX): Thank you, sir. Good afternoon, Colgngﬁi- Wy
. : 5 (Egy :
CM (Col XXXX): Good afternoon. o “%
P {(CDR XXXX): Colonel, I would like to followﬁkp O s%me

issues that came up when you were Q@Mng questloned
as a group. When the defense counse% ‘was
guestioning he stated what he belgeved the sourcesg
of law that you are tc applyﬁgn sdeci&ing this case
are, and we don't intend toﬁ%rguﬁgryght now whether
he was correct or not, Alt ugﬁs T will raise that
we disagree with what he told- you Do you agree,
that as you were 1nstrhcted you are to determine
what law to apply 1m%Ehls %§se°

. Ef%kéw
-\

P (CDR XXXX): Now, sir:v ere ‘are orders —-- orders and
1nstructlon% aEpll@able to these military

comm1551gns .Have you had the opportunity to
reV1ew os o

CM (Col XXXX): Yes. o

w

Y
CM (Col XXXX):' Yes %I have.
@ L et
P (CDR XXXX) “ Assuming that you find these orders and

%st uctions have been lawfully issued, you agree
to“follow those orders and instructions?

CM (Col XXXX): Yes.

P (CDR XXXX): Now, the defense counsel, when discussing



whether he had jurisdiction in the case and the
presiding officer explained the meaning of the term
jurisdiction, the defense only referred to
violations of the law of war. Now, do you
understand the jurisdiction of military commissions
applies both over violations of the laws of war, as
well as other crimes triable by military
commission, and that you will get briefs from the
parties on this issue?

CM (Col XXXX): Yes. %{i
e

P (CDR XXXX): Now, during the group questioning the dejenée ¥
counsel, mentioned a civil lawsuit that heyfiled
behalf of his client. Do you understand that- tha;
lawsuit will only be relevant before thifs
commission if it has some link to a legaly
factual, question that you must detetmin@§%md

e TN 3

CM (Col XXXX): Yes. . A

P (CDR XXXX}: Now, sir, getting into. Yw&r uestlonnalre
that I have reviewed and tpat”¥pu%§rev1ously filled

out. Y B
" §

PO: Let the record reflect.that I am handing Colonel XXXX
a copy, as 1 statead: before, the
questionnaire that he p. ‘bared in case you wish to
focus him on somexp%rtlc lar area.

% o

P (CDR XXXX): Thank yé% slr.4 Slr, focussing on Question 1
appears toﬁi sclo?@wa professional relationship
between you‘-.d Colonel XXXX. Could you
elaborate o that?

CM (Col XXXX)Ak\Yes %%ﬂy current duty as XXXX of
Ma“ﬁnQ‘Corps XXXX Command in XXXX. Although I have been
stati ned there a little over two years; 1 assumed dutles as
the X¥ X on the 19" of April of this
year Before then in my other duties at XXXX I
dldn t have a real professional relationship with
Colonel XXXX; but as the XXXX of XXXX
beginning on the 19 of April, I do because he is



the XXXX of the Marine Corps base at XXXX
that falls underneath of XXXX, the Marine
Corps XXXX Ccommand,

P {(CDR XXXX): 1Is there any kind of reporting relationship
between the two of you involving raters of fitreps,
or anything of that nature?

CM (Col XXXX): No, our common -- his rater is the base
Commanding Officer; my rater is the commanding _@:\
general of the Marine Corps XXXX Command. §;“‘

A N

P (CDR XXXX): Do you feel there is anything involved 4n
this professional relationship with Colonekf&XXX -
that would impact your ability to 1ndepeydentl&
decide the facts of law related to this case?

CM (Col XXXX): None at all. “%%ﬁ$~§'
% \ ;

P (CDR XXXX}: Thank you, sir. Now, in raﬁpdnse§$nguestion

17 of your guestionnaire, you indic Eg you thought

that the publicity associated witﬁ{ is case might

impact your family. Do yoq¥FdVE any specific
concerns ¢f that nature, si @

CM (Colcnel XXXX): None, speciﬁéc, but%ﬁ 'm sure it is not
very hard as I put in my. questlon for people to
find out where you 13 .} %gd I am sure that if
anybody shculd dété&mfﬁe ‘that they want to take
action that they wouldyknow where T live and of
course my fam;l§k112§s there.

g

&
P (CDR XXXX) Andg %% if*view of those concerns can you
falrlyﬁa%%Aémpantlally perform your duty as a

comm%5516hwm%mber°
A )
CM (Col xxxf Fee YES
f \ K %m&;

P {CDR XXXX Epw, sir, in response to Question 35 you
wr&Q% that your regiment in Desert Storm captured
thousands of priscners?

CM (Col XXXX): Yes.




P (CDR XXXX): Were you invelved in any interrcogations of
captured personnel?

CM (Col XXXX): ©No, I was the -- it wasn't my regiment, of
course; I was the XXXX officer. And I wasn't
perscnally involved in the capture of any of the

prisoners, nor was 1 involved in the interrogation
of any of them.

P (CDR XXXX): So is it fair to say nothing involved withhﬁ
your Desert Storm experience would impact your} A
ability to sit as a commission member? v

CM (Col XXXX): That is a fair statement. gﬂM%%{ V§y“
i o
P (CDR XXXX): Thank you for your time, sir. “”‘X% Yool
4‘* k v ” ,,;if
DC (LCDR Swift): Good afternoon, sir. Pen
CM (Col XXXX): Good afternoon. wnxi&z
N
PO: Once again I note to the part1c1pa%§s that when I
waive my hand at Colonel XXXX I -am d01ng S0 —-- or
any other member -- sclely to™ try to get them to
slow down because the- translators are agonizing at
length. T, ‘ﬁ .
i LT
DC (LCDR Swift): My clieﬁt wQuid;also like to thank you for
that. : o
A,
Colonel, flrst I ﬁ%d like to address to the
questiong regard the instructions. You have had
an opporgﬁglty -£o read over the instructions and

ordens in® fhls case?
&\. ‘& 3
CM (Col XXXX).@%Ees, I have.
d” s,
DC (LCDR SWlbe;- Did you note when you read over that the
iﬁ&%§bctions, for instance, were issued by the
General Ccunsel of the Department ¢f Defense?

CM (Col XXXX): Yes.




DC (LCDR 3Swift): Did you note that they were issued, I
believe, in 20037

CM (Cecl XXXX): I don't know the specific dates, but I did
note the dates on the documents as I read them.

DC (LCDR Swift): Do you believe that the general ccunsel,
because an instruction is issued by the general
counsel, that it 1s necessarily indicative for
instance of what are the crimes chargeable by a ¢

&
military commission? N

%@

R

P

DC (LCDR Swift): Yes, sir. F ¥

PO: Qr tell Colonel XXXX actually? %-w . %@%
R

P (CDR XXXX): 8ir, I don't understand.

PO: Could you tell me what you mean by that?~ﬂfﬂgQ

DC (LCDR Swift): Yes, sir. The general coﬁ&sel 13 of
course 1s to provide legal ad%; e'to the Secretary
of Defense. Do you believ £ solely because
his -- I am going to use f Lan’ example Instruction
2 that outlined the crimes that He believed were
triable by military commission%' Do you believe
that that instruction const tutes the law as —-
constitutes the cr ég%tr le by military
commission, or dﬁ«%bu “believes that it is your

responsibility to detg}mlne what are crimes triable
by mllltary,@dﬁm1581o
4 \W

Yoy,
PC: Colonel §§%\¥ .you ‘have received a copy of the
SQQw 1hythis case?

charge

CM (Col xxxx ixesjﬁf‘have
a s

PO: srou. hqvékalready said that you understand that the

nggékhas been referred to this commission to
d rinine if an offense was committed; correct?

CM {Col XXXX): Correct.

PO: You have also stated that the fact that the charge
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is written and signed and sent here does not
indicate to you that a crime has been committed?

(Col XXXX): Correct.

Now, does it matter to you as you are sitting here
whether the general counsel of the Secretary of
Defense or some Captain JAG is the one who wrote
those offenses that are before you?

(Col XXXX): No. \

You are going to determine whether an offense wa
committed based on the evidence brought bef@%e yo 2

T "“% %
(Col XXXX): Correct. 3 -
e

ok Ty ‘ *
(LCDR Swift): I am not sure and this come%xfromhmy
inartful phrasing of the questionpxgpd I“w§uld like
to try again. Do you believe that the general
counsel by virtue of his role and delegation from
the President is the authori gﬁve ‘'sémrce for what
are violations of the law %5 war° “y

=

Colonel XXXX, have you alrea&? a@reed to listen
to what the counsel teil you wHat the law of war
is? b

(XXXX): Yes. 1 gues§ﬂg%btﬁ§fEWay to answer your
guestion is do I thihg}mhey made a mistake?

(LCDR Swift): O;f¢qgl have made a mistake?

4 7
(Col XXXX): fAn§bdd§%§an make a mistake.

(LCDR Sw1ft) o Sg%féu are willing to listen --
& k‘is,,,,__ - - . ‘m}
(Col XXXX): K%ybody can make a mistake.

M v

(LCDR Swift): Thank you, sir. You know Colonel XXXX,
you indicated that on your gquestionnaire; is that
correct?

(Col XXXX): Yes, I did.
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(LCDR Swift):

(Col XXXX):
the 19

Si
th

(LCDR Swift):
him you have been both assigned to this commission?

(Col XXXX):

How long have you known him?

nce April ~- well, probably about April

Prior teo coming down did you discuss with

That we were both assigned, vyes. &

(LCDR Swift):

{Col XXXX):

I

(LCDR Swift):

(Col XXXX):

I

A
When was that? oy
LN S

N,

think we were notified on June th§f29m

I w;w
Briefly, can you describe that élscuﬂélonO

Yoy,

received a phonecall from tﬁe;comﬁig%ion

that told me I was selected to do GQ%ﬁﬁ Tpe person
that called me said there was anotheg Marine. I
asked them if they were at llbertykto say that.

They said he was at the samexbaﬁe nd told me it
was Colonel XXXX. I don't know~ it day of the

week that was, but the next tlme%I saw Colonel XXXX,
either he or T said I guess w

E%ﬁre both on
that commission. -

(LCDR Swift):

(Col XXXX):

No.

(LCDR Swift):

end up sittirk
llkelyfto

opinio
you %h
i,

ic

{LCDR Swhit)

ns,
QW

o o

p N
{Col xxxxa?k Nb.

Did you h@vé?%nf*dfscussion beyond that?

T ‘\! ~"%;u§§% 5 %

If-bo h@ybuéand Colonel XXXX ultimately

on the commission, would you be more
kive%any weight to his arguments, or his-

over the other commission members because
hlmf

£

Are you likely to give less argument or

less weight to his arguments or opinions because
you know him?

{Col XXXX):

No.
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(LCDR Swift): I notice also that you have been involved
in military Jjustice as a member before; correct?

(Col XXXX): Yes.

(LCDR Swift): You understand, obvicusly, that this is a
completely different process than a court-martial?

{(Col XXXX): Yes.

A
(LCDR Swift): And that as such there is no judge, inf'% .
fact, you are one of the judges? S N
(Col XXXX): Yes. :ukagg‘&%;
(LCDR Swift): You also, I notice, admlnlstered ;‘w

nonjudicial punishment as a commandlﬁg @éilcéE?

(Col XXXX): Yes. %"“Q@‘
. N By
(LCDR Swift): You understand that #4he standard of proot
here is much higher than at"N
(Col XXXX): Yes. The rules of ev1dgnce apply here and
the elements of the cﬁarge, unlike NJP.

{LCDR Swift): Also I belleve%thaf NJP is a preponderance
of the evidence swhexe’ here it is beyond =&

reasonable doubg° K%}
(Col XXXX): Right. "
S g T
{LCDR Swift):m%i"W%ﬁﬁg correct one part, the rules of

eviden eJafe not exactly in play here, sir.

(Col XXXX gh% but I mean like the elements of

prOof i e in the court-martial that don't apply in
an NJP
%x

(LCDR Swift): I understand. You indicated that you were

a CO of several reserve Marines. Do I have that
right?
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DC
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(Col XXXX): VYes. In the Marine Corps the regimental
commanders -- in the Marine Corps the regimental
commanders of the reserve regiments are active
duty. So I was the Commanding Cfficer of the XXXXth
Marine Regiment, which is XXXX battalions of
reserve Marines.

(LCDR Swift): And two of -- several of them were
firefighters involved at the Weorld Trade Center?
{(Col XXXX): One of the battalions is a battalion in XXXX%
and many of the members of that
battalion are firefighters and policemen in XﬁXX
%? % .
(LCDR Swift): &And I believe one of them was Ay
unfortunately killed in your unit; is that cogf%ct°
{* g, ‘%4
{Col XXXX): Yes, one of the reserve Marin s~wh0'was a
firefighter was on duty on 9/11 and_was killed.
| | D
(LCDR Swift): As CO did you go to his {ﬁneral?
) SV
(Col XXXX): Yes, I did. A ‘%\
(LCDR Swift): Did you meet with his_family?
(Col XXXX): Yes, I did. = %
(LCDR Swift): What weré§§€u¥~%mpressions?
(Col XXXX): Of what? * . °
(LCDR Swift): @urlng the course of that meeting did it
affect yo% S
AR
(Col XXXX) I have been a battalion commander. I have

been a f%@;mental commander. I have been in the
arine Corps 28 years. It is not the first Marine
A%hat ynfortunately, that I have seen die, whether
he' was on or off duty in the Marine Corps. The
death of every Marine I have known or served with
has a deep affect on me, but it is no different
that that Marine's worth is no more or less than



DC

CM

DC

CM

DC
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the other Marines, unfortunately, that I have
served with who have been killed.

(LCDR 3Swift): Did you go to the site, to the former site
of the World Trade Centers as the CO with your
people down there?

(Col XXXX): Yes, I did.

{(LCDR Swift): When was that?

&

(Col XXXX): I don't know the exact date. I would Jégx
estimate it was probably two weeks after the‘*%

bombing. L &:'

(LCDR Swift): What affect, if any, did that have £§g§0u;

personally? Describe how you felt? {“-“_ L F
- Vit
(Col XXXX): It is a sad sight. A lot oiéoestructlon
there. Hard to fathom what was theﬁ@ ahd what was
left.
, y‘*%
(LCDR Swift): Were you angry, igg. %M%ﬁy
(Col XXXX): I would imaginenevefybbgy“£hat saw 1t was
angry. “, ;
B,

(LCDR Swift): Do you stilfu%hfnw about it, sir?

{(Col XXXX): That v£§j$ to %@ere7

(LCDR Swift): Yﬁé, ylr

(Col XXXX): gmglt_ )

(LCDR Sw1f€%\g You§%a1d that you have received multiple

lnf@r@%%ion briefs regarding al Qaida, Taliban, et
«ceter Is anything in those briefs classified?

(Col xxxxl Yes.

(LCDR Swift): Well, cbvicusly we shouldn't -- I do want
to know more about the briefs that you received,
but can you give me a general overview of the
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briefings without going into the classified, or
should we just wait for a closed session?

(Col XXXX): I can give you a general overview,
(LCDR Swift): Then if we could go to that. What types
of briefings have you received regarding -- what

types of briefings have you received regarding al
Qaida, generally?

(Col XXXX): Mainly briefings about the organization, %{
its history, origin, and their activities. And%‘ .
these were not specific briefings for me, butf ./
briefings that the staff received as part of%*kg'
weekly, or bi-weekly intelligence updateF %&m

Ry ¢

(LCDR Swift): Unless it's classified, who Q?ve\the %V
briefings? ﬁ%xw

(Col XXXX): I don't know the Marine's: naﬁé%,.bﬁt they
are the Marines in the bulldlng ff@@ where T am
from, the XXXX. .

(LCDR Swift): I inartfully raided. that%&uestlon I was
more interested in the organlzation than the
individual. :

5
B, Y.

(Col XXXX): The organizat%%?? 

(LCDR Swift): That_g vé £%%}b£iefing?
(Col xxxxx): Thg%%&éXli“%g
(LCDR Swift)fH,Dld%anyoné else give you briefings beyond
the XX¥X?
(Col xxxgy;& |
%;f£§f-&ﬁhen did the briefings occur?

(Col XXXX): Well, let me kack up. I am sure although
I don't know who specifically gave them that I
received briefings somewhere between January of 99
and July of 2000 at the XXXX Division at XXXX.
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But the other briefings from the XXXX

occurred between August of 2002 and probably for
eight months off and on.

{LCDR swift): Yes, sir. Without again, unless it is
classified, let's talk about organization of al
Qaida that you were briefed on. Were you -- in the
crganization were you shown how -- did this

briefing explain how al Qaida had and currently
functions?

(Col XXXX): These weren't detailed briefs spec1f1cakly
on that subject. These were intelligence updagés}
ckay. Sometimes weekly, more often twice a’montht
So regardless of the subject there mlghtohavgxbeen}
three slides in that portion of the brief andxéﬁe
briefer might have said two or three sentences?

about that subject because these were upda%e s
briefs.

(LCDR Swift): I understand. N

{Col XXXX): So I am nct sure I have%@ﬁe Eecollectlon

to answer your question aﬁd QS ﬁe§1 sure of the
answer,

':‘% } :
(LCDR Swift): Well that ln 1t§§lf answered the question
because the next one- WQ§ arything in that brief had
an impact on younmabllltﬁ?to determine the facts in

this case 1ndg§&ndenﬁgof what you have already been
briefed on? =

\ 5’. Y W }gﬂf
(Col XXXX): ofwf% N
DRV

(LCDR Swift) And I understand you really don't have a

strong g&collectlon of any particular detail?

(Col XKXX):. Nb.

A»W"Cx

e .
#, &

(LCDR Sw&@}): I don't have any further guestions at this
time,

Thank you. You may return to the deliberation

L \

S

¥



room. Please ask Colonel XXXX to come in.

There 1s some problems with joint procedures here.
In the Army we don't stand when it is a single
member coming in. You all can stand if you wish,
but in the Army we don't do it. Please be seated.

Let the record reflect that Colonel XXXX has left

the courtroom and Colonel XXXX has entered the
courtroom.

Let the record reflect that I am handing Colonﬁ{%XXX%
a copy of his questionnaire in case you want

to refer to it as discussed previously. T;lal°
¥

| < )
P (CDR XXXX): Thank you, sir. Good afternoon, Colonel XXXX
!
: %
CM (Col XXXXX): Good afternoon. SR
S %
P (CDR XXXX): Sir, in reviewing your quegtlonnaaf% there

appears tc be a professional relatégﬁghlp between
you and Colonel XXXX. Could th déseribe that?

CM (Col XXXX): I am the XXXX of tﬁ%xbase a¥a
Colonel XXXX is the XXXXX of N@rlne Corps XXXX. The base is a
subordinate command te.the Marine Corps XXXX So one echelon

level up, he is thetXXXX of§that

organization. A, :;

NS

P {CDR XXXX): Sir, baseéﬁon that relationship there is no
fitness repq&t on%rate of relationship involved?

\&\ X Yoo

CM (Col XXXX): With\C@&onel XXXX, no there is not.
b,
P (CDR XXXX): Slr% anythlng involved with your relaticnship
with Colone g%‘XXXX that would cause you to not
Vo%e lnq dently or decide issues on your own?

CM (Col XXXX)‘ \Not at all.

P (CDR XXXX): Sir, getting back to some of the issues that




got brought up when you were being questioned as a
group, the defense counsel in one of their
questions stated what they thought the socurces of
law were with respect to this commission. That is
net something we want to argue right now, but it is
a characterization that the prosecution disagreed
with. Do you agree, as you were instructed before,
that you're the determiner of the law and the fact
involved in this case?

A

CM (Col XXXX): I believe that will be the case. oD
Y
PO: Carry on. S
g s y %
P (CDR XXXX): Thank you, sir. Colonel XXXX, another. - %y

thing brought up was the discussion of jurlsdlctlon
and the presiding officer defined what “that wa¥ for
you. The defense counsel portrayed “Lhe.wss ‘e
jurisdiction exists for v1olatlon5mgf ‘the law of
war where it 1s the prosecuticn's contentlon that
it also exists for other offense %trlable by
military commission. Do youmagreéfthat counsel
will brief these issues an yoq@w Lg have toc make a
determination of what that Iaw #s?

CM (Col XXXX): Yes, I do. o
-

P {CDR XXXX): Alsc during. the%b;oupfquestlonlng, the
defense counselyﬁentlohed a civil suit initially
filed in the State ofi, Washington. Sir, do you
agree that unles that civil suit has a bearing on
an issue o act or law, that you are required to
deal with' as “the mllltary commission member that
suit dO@S“ & lmpact our commission trial here?

CM {Col XXXX) I wéy*a agree with that.

P (CDR XXXXT%t\Thank you, sir. Sir, getting back to your
quesﬁlgnnalre, Questions 8 and 47, you stated that
atagne time you were responsible for coordinating
movement of detainees. Could you elaborate on
that, please?

CM (Col XXXX): VYes, my billet at time was the XXXX



and in that duty it was my

responsibility to coordinate the logistics involved

in moving detainees in from the theater to
Guantanamo Bay.

P (CDR XXXX}: Where were you physically located when you
performed that duty?

CM (Col XXXX): In two different places. Most
predominately it was in XXXX. Later we were moved ¥forward to
XXXX and that's where we operated out of. _gfxa
£ 70N
P (CDR XXXX): 8ir,

were you in any way involved in mak&ng
the determination of what detainees were e;lleleﬁ‘

for transfer to Guantanamo? P L

CM (Col XXXX): No, I was not.

P (CDR XXXX): So your role was more logistigal?  }

s, P iy

%, T Ty

CM (Col XXXX): Logistical and -- yes, coo?d%gaﬁé, to put

all the pieces together to m ealﬁ"wo
.. ’ by, ‘

P (CDR XXXX): Sir, in performing ﬁhls role ‘did you ever
come across Mr. Hamdan's namékor gain any
familiarization with Mn@ Hamdan?

CM (Col XXXX): Yes, but I;@oufdgé%?femember that name
whatsoever. {m”%&:{ :

PO: I am confusegd by that “answer. Sitting here today,

do you have®an independent recollection of seeing
the name;Sallé;Ahmed Hamdan before?

CM (Col XXXX): No %\
PO: Okaf o ™.
“ ‘»\ \‘\\ e .
P (CDR XXXX):  Thank you, sir.

PO: Did%§our answer mean that all of the names came
across your desk at some time?




CM (Col XXXX}): Yes,
PO: Thank you.

P (CDR XXXX): Colonel XXXX, do you understand that just

because someone was transported to Guantanamo does
not mean that they are guilty of an offense?

CM (Col XXXX): I do.

P (CDR XXXX}: Sir, in Question 17, you stated that you ﬁ{%
thought the publicity associated with this casg

might impact your family. Do you have any speQEQic
concerns? 4

CM (Col XXXX): No, that's a general comment. i Ty

P (CDR XXXX): Will that in any way impact yoﬁfxabilbwy to
fairly sit as a member at this trial? .
R AN
. -l
Y

g ’
CM (Col XXXX): No, it will not. NVEE“a
W N

¥,

gy, H ko

P (CDR XXXX): In Question 19, you iffdicatedythat your
position at XXXX might ledd‘one‘to’

believe that you are biassed %n this matter. I
will start simply; do”%ou feel”you are biassed in

this matter? L S
T
\ b e
CM (Col XXXX): No, I do moth, * ¥
P (CDR XXXX): Do you@fégb&yoﬁ§%an fairly try this case?
& i

CM (Col XXXX): IQ\?‘“ Ny

PO: I am,j&st'§ayiﬂb this so it won't locok like I am
whispering. 'Please everyone give a chance for a
quetion“to be translated and enough time for a

ﬁ;e§pén5éﬂto be caught so that the translator can
translate.
M%m;

P (CDR XXXX): Thank you, sir. With respect to Question 41,
you say you played a role in developing and
executing war plans for Operation Enduring Freedom
and Iragli Freedom. Is there anything that you did




in that capacity that would interfere with you
being a fair and impartial member?

CM (Col XXXX): I don't believe so.

P (CDR XXXX): You also stated on your questionnaire that --
and obvicusly from your position, you have had
briefings concerning the al Qaida and Taliban

organizations.
A,
CM (Col XXXX): Yes. :
O
P (CDR XXXX): Do you understand that those briefings are
net evidence with respect to this comm1851%§%§ %?
5+ ™ (x' . q%\ &
CM (Col XXXX): I do. 2 Ty ™
RN e

P {CDR XXX¥X): And do you understand that whatever ﬁn@%ledge
you gain from those briefings cannof generally be
imparted to your fellow comm1551q€ membef%°

CM (Col XXXX): I do. {;

P (CDR XXXX): Thank you, sir. I ﬁgg; no<further questicns.
PO: Defense? *g% %?

DC (LCDR Swift): Yes, sir.s S~r, asifar as the guestions on

the law I think.T aft r much stumbling, settled it
down to a 51ngle que§$10n Do you agree that you
can't make up. %he Eﬁ?me -— that you can't make up
the crimineg a;agu after a crime has been

commltted%zﬁd%punlsh someone for it?
. /&\ %

b4

PO: Do youiuﬁﬁgrstand the question, colonel?
&“&
CM (Col XXXX}H%%I am’ going to -- not entirely. I don't
iun rstand the guestion, sir. Say it again.

*

DC (LCDR Sw vt): Yes, sir. Do you agree that you cannot --
thafvyou cannot -- that in our Jjurisprudence system
you cannot write a criminal statute after an action
has occurred and punish something that occurred
before that criminal statute was established?
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(Col XXXX): To restate it, do I believe that you
cannot fabricate something to cover something that

occurred in the past and use that azgainst the
accused?

An accused.

{(Col XXXX): An accused. Is that what you are asking
me"? A
L i ‘; %
(LCDR Swift): When you say fabricate something, I meaﬁa %
create a c¢riminal charge after the fact. S
Wy
{(Col XXXX): Yeah. : ,&_%ai xf%
(LCDR Swift): Do you believe you can do th@fkor not?
&x%m W
{(Col XXXX): It doces not make sense to maathat ygu
could do that. No, I don't thlnk you could
(LCDR Swift): Thank you. You 1ndv€;ted#1ﬁ§your
questionnaire that you spe ét deal of your
time as an intelligence offlce;\,wfs that correct,
sir? .,
£ Y
™,
{Col XXXX): That is incor%gctt o
O
(LCDR Swift): That's -incorrect® I'm sorry. 1Is all of
your answers re ardln% #~- 1 just want to be sure
here, sir -- Qﬁ@ glon 47 unclassified, sir?
LY
(Col XXXX): You ;>§Wésﬁﬁng me is that informaticn

classiﬂiga@

(LCDR Sw1ft%\a Yes, that is exactly what I am asking you,

N

(Col Xﬁ%x)f‘fOkay. Everything we did at XXXX
waéhgﬂassified at the secret level in
general.

(LCDR Swift): Yes, sir,
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So there is no confusion, you are not saying that
what you wrote in answer to Questicon 47 con the
paper that your writing is classified, are you?

(Col XXXX}: No.

Thank you.

(LCDR Swift): Well, what I wanted to make sure was that
I wasn't going to refer tc anything in your writinﬁ“
that was classified. So, sir, certainly if you ;{ .,

believe that at the time the question requires- yocu
to indicate classified, please let me know antl w%ﬁ

will stop. .é%* e
. &f Xf’::i%w

(Ccl XXXX): Let me clarify if I may. The details ot

what is in this writing is clearly cla581f1ed

&N_mw.,%;
(LCDR 3wift): Yes, sir. 'e%%;g\ww
%‘% N \\. %k

Details of what the writing 2§£ers:to?y
(Col XXXX): Yes. €& “%%:m%v

Thank you. B

b4

together a list of edch dﬁpﬁlnee manifested and
forwarding to OSD; s tthat correct?

Y R
(Col XXXX): That's correct.

(LCDR Swift): You said ydgigége involved in putting

(LCDR Swift): ﬁ%ﬂaﬁgu é&mply assenble the list or did

you have, a%g evaluation in who should be con the
list. % .

)

\x 5

(Col XXXﬁ} ‘%é&assembled the list.

(LCDR Sw1ft) And you did not evaluate any of the

pé%@qnnel whether they should or should not ke on
it?

(Col XXXX): No.
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(LCDR Swift): Did you send other information along with
the list of names, in other words, files or
intelligence area that OSD would evaluate?

(Col XXXX): I did not. No, I didn't. Let me
elaborate on that if I may.

(LCDR Swift): Yes, sir.

(Col XXXX): The list when T would get it weculd come jx
with a series of names. My job was to ensure that %
it was in the proper format; then I handed tha¥ off
to my boss, the XXXX, the XXXX officer. And .
who then would, I presume, take that to the” .~ *
commander and the combatant commander ands. - .- .

ultimately that would go up through XXXX staEf to

0SD for approval. %%

{LCDR Swift): Did you -- were you lnvolvgd after the
preparation of the list with the. transpo?%%tlon
itself, after such people had Qsen\@pproved Do
you know who had been approved and; who had not and

2 A el §
make it happen? 5&% %E'%ﬁ
(Col XXXX): Yes.
A,

(LCDR Swift): Were you aware of yhat the 05D screening
criteria were? _ K»“

(Col XXXX): Yes, I was. 3

(LCDR Swift): Iugéeséﬁg;tﬁose are classified; is that
correct, /5

(Col XXXX):. ’-Yéév hey are.

{LCDR S%lf@%% W&fwill ask about it in c¢losed session.
Whlle\you were with XXXX

(Col XXXX) } XXXX?

(LCDR Swift): XXXX, I am sorry, sir. Where
you -- did you receive intelligence briefings or
were you aware of any interrogations or
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interrogation techniques being utilized in
Afghanistan or Guantanamo Bay?

(Col XXXX): Every day we received intelligence
briefings. I was not privileged to any of the
information that came out as a result of
interrogations. And I was not involved in any of
the activities that took place at Guantanamo Bay.

(LCDR Swift): Were you aware of the agencies that werej%
participating in Guantanamo Bay? o %%
A5 .
(Col XXXX): ©No. And I only hesitate because I could j ¥
only speculate who was here. And let me e%éborate_
or that. I do know that we had established %,xxxg
The components of that XXXX and its organlzatkon@ I
was not involved with. . &R
S ~%§
(LCDR Swift): You indicated, sir, that yQu also helped

draw out a plan for Operation En@uring greedom, is
that correct, sir? R

(Col XXXX): I was involved prlmaﬁllyﬁ ‘the execution
in my role. I was obv1oualyssurrounded with the
preparations of and the planning effort.

{LCDR Swift): Were you aware b ?t any time was there
any position of dh§cu %;ng ‘ROE or other parts as to
whether the Geneva ‘Gonveltion was applicable to
operation to %?@urlng Freedom,

- (

M
(Col XXXX): Yes, §1wg: Yeé 1 was.

£
(LCDR Swift): A%é%s%gse opinions or the discussions of
it cla551f§f§7

",

(Col XX&ﬁT?MiQSSWchey are.

(LCDR éwift{@w We will discuss them in cross session,
si¥,

You have attended the War College, sizr?

(Col XXXX): Yes, I did.
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(LCDR Swift): You indicated that you received

significant amount of training while at the War
College on terrorism.

(Col XXXX): I don't know 1f T would use the term
significant, but it was part of the curriculum.
And to put it in perspective, I went to the War
College prior to my XXXX assignment.

(LCDR Swift): Much of it, in other words, has sort oﬁ&{
been overcome by events? _ &X

(Col XXXX): Exactly. T Ny

)y .\ y

(LCDR Swift): Yes, sir. While there, did you readxgrlor
to -- while at the War College -- any %%oks about
al Qaida or Usama bin Laden? i :

(Col XXXX): No.

(LCDR Swift): While at the War Coli}ge wasylt ever

discussed in these terrorism clé&sses that the
operations that have gone ‘on. in the 90's amounted
tc a war or were actually ongolng conflict?

What does that have tp do wath anyth1ng°
- ”t.;
(LCDR Swift): It would;ﬁ%,an E@lnlon as to the law, sir.
I just want t% know lf -‘there were such discussions.

%

e

Prior to belng callé% here, had you sat down and
tried toiﬁ%termlne in your mind whether on your own
or based%dQQanformatlon that you geot in briefings,
the rele€én&e of the law of war and other things to
trylng people for acts committed in Afghanistan or

(Col g%ﬁi}:\}No.

(LCDR Swift): You mentioned that you received briefings
almost daily while at XXXX. What portion of
those briefings were regarding al Qaida operations
in Afghanistan or other places? Unless that's
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(CDR XXXX): NQ%&*@

PO:

classified, sir.

(Col XXXX): No, that's not classified. But keep in
mind that the focus at OEF, Afghanistan for sake of
discussion, was at the tactical level primarily.
And in OIF obviously focused on Irag. That was
focused on the Saddam regime and the components
underneath him. So to answer your question more
specifically, was it specifically oriented to al
Qaida and what percentage of my time in those
briefings were discussing al Qaida? - The term Mg'*
itself was rarely used, frankly. The focus was on

at the tactical level units and the enemy that

out in front of us. ggﬁ%§% Y
(LCDR Swift): 1Is it fair to say, sir, that toireal v 'go

beyond that because I do have some qué§t1 ns, i‘am

going to start having to discuss claSSLﬁaed

> kN
gquestions? é%%u B

(Col XXXX): Yes. ,M %5 s

. "

{LCDR Swift): Yes, sir, I will QQP§%OH v You indicated
that you had friends in the*gentagon°

(Col XXXX): I did not indicag:\e that *

(LCDR Swift): Sorry, skg QQ?% is a note taking error
on my part. I @Gn t Hgve any further questions,
sir. :

Trial? S .%MQ
S

Thank&you, Colonel XXXX. You may return to the
def%b@;atlans room.

4
.

How long is it going take -- you all can rise, but
I &m not going to tell you to rise.

How long is it going to take to have a recess?
Everything being equal, the translators need a
break. Can we have a recess for 15 minutes by any




wild chance? We can do 1it?

The counsel indicated.
The court is in recess.
The Commission Hearing recessed at 1410, 24 August 2004.

The Commission Hearing was called to order at 1431,
24 August 2004. cﬁ

PO: Proceedings will come to order. Let the record ™
reflect that all parties present when we leftiare
once again present. Colonel XXXX is in thg IR
courtroom. The other members are not presenta. I,
am handing Colonel XXXX, his individual j w
questionnaire for reference during thgﬁﬁ§ir d;f%.
Trial?

%*w
P (CDR XXXX): Thank you, sir. Good aftennodqf%Colonel XXXX.
oy, .
x Y
CM (Col XXXX): Afternoon. -
f . ‘x %
P {CDR XXXX): Sir, getting right to the questionnaire, in

Question 15 you indicatgd that/you thought the
publicity associated with thlS case might impact

your family. Do youxbave aﬁy specific concerns in
that regard? o e ‘X 5

CM (Col XXXX): No, é%n -+ h é% any specific concerns. I
was a littl conge d back in June when my name
showed upfzn Qpe fewspaper about being a part of
this commb ion, I was mostly concerned about the
affect. 1t ﬁ%uld have on my family. However, given
the r&ﬁ&lty that this was going to be in the papers
ag&%was geing to have high publicity both in the

&Unlted Skates and everywhere else, I recognized the
fact\that all of us in these proceedings are in a
sfﬁ;lar situation having to do with the publicity
and having folks know who you are. Given that, T
discussed it with my family and I only have general
concerns for their safety; but either way it is not
going to alter my ability to carry out my duties




here.

P {CDR XXXX): Thank you, sir. Sir, in response to Question
37 you stated that you knew a retired Colonel
XXXX, who was a victim of the 8/11 attacks?

CM (Col XXXX): Correct.

P (CDR XXXX): Sir, what was your relaticnship with him?

CM (Ccl XXXX): I knew Colonel XXXX when I was a W‘{
lieutenant colonel at XXXX Air Force base in oo
XXXX. I was the executive officer for the W N
three star commanding general there. 1In air force f*%” y
terms that is the administrative assistant, not the = . .

second in command like the other services. Colcnel XﬁXX"-
worked, also worked with General XXXX As ” “ i
General XXXX's executive officer I got to - @mwm%w%f
interface with Colonel XXXX maybe once, twic ’

three times a month doing paperwork things, \%nd}

that relationship probably went on for a Ii

over a year. I did not know his family.® He dld

not know my family. I did not see hlm¥%§ -sogial

settings and we were professional acq%glntances

P (CDR XXXX): So is there anything involved in this
professional acguaintance rel@tlo@sh;p that would
impact your ability to falnlyxdeglﬁ§ this case?
EN
CM (Col XXXX}: Not at all. Iadyd not know he was a
victim of the 9/11 attadk$, until about a month
after them when I wa$ zfé%¥iﬁ% to some friends of
a

ours who were also’ st ioned at XXXX at that
time. o E

- ﬁ&‘ ?Q \ v
(CDR XXXX): Now,. 51§, in Question 45 you wrote that you
had read aaﬁ%ok erftitled a Crisis of Islam. Do you
understand ﬁhat ‘whatever you read or remember from
reading 1n&£hap book is not evidence in this case?

&a‘}

CM {(Col XXXX): Absolutely.

(CDR XXXX): 2And you will judge this case based on the
evidence presented to the commission?



CM (Col XXXX): Yes, I will.

? (CDR XXX¥): 1T want to touch on a few things that occurred
when the group was being questioned. During that
questioning the defense counsel stated to you the
sources of law that he felt applied to this
commission. He mentioned treaties, statutes, other
things. Not getting into both sides of the
argument on that issue, 1 think it was evident th@t
we did not agree with his statement. Do you ag;é%
that you are the determiner as a commission membé%
of the law, issues that will happen in this casé&?

o

%.
%

CM {(Col XXXX): As I understand the orders that have bgen yg
given to us on this commission, we Wlll both &'&ﬁ
determine the law and the facts in thlS case.. 'S0
yes, the answer is yes. fﬁ ,w%*w;

%x R
P (CDR XXXX): Alsoc during that group questlonlmg fhere was

mention of jurisdiction whlch had beem}explalned to
you by the presiding officer. Bn\that discussion
the defense counsel statedgfhﬁg&aheﬁe was
jurisdiction of law of war mlolatlons Now, we
will contend that there is als@ ]Uflsdl“tlon over
crimes triable by mllltary commission in accordance
with the orders and;instructlons Do you
understand that th&s- ;zpotentlally a point of
issue and that you wiﬁl Feceive briefing from

counsel on sucgh’ lssu%s‘and you will be required to
decide it?

v@
f'\‘i ;

CM (Col XXXX): T ﬁhdé‘*fstar’%d that defense and the
prosecutlog have a difference of opinion as to what
laws appf% and how they apply, and that will be the
commlss%gn%s Job to determine whether the motions
thaﬁwy set forth in front of us are valid or not

,and we ﬁ%ll judge that.
?%" b

P (CDR XXXX? /Yes, sir. 8ir, also brought up was a lawsult
brought by defense counsel in civilian court
initially in the State of Washington. Do you
understand that that is a separate and distinct
proceeding, and that unless it impacts a question




of law or fact in this proceeding it has no impact
on what we are doing here?

CM (Col XXX): I understand that.

P (CDR XXXX): I just want to clarify one particular phrase
you used 1n filling out your questionnaire on
Question 41. When discussing how 9/11 affected
you, one of your comments was that we must stand
tall. Could you please explain that to us. -

&
P

.ﬂ\‘
*,
%

CM (Col XXXX): I believe I also wrote and I can refertéi kY
here that the threat of terrorism, in my opiﬁioh,
is much like many of the other threats thrg‘gégﬁhout%Er
the course of histeory of our country we hay iace
I won't get into any specifics, but that threat
much like the historical threats we have faced ‘must
be met with the same resolve as thost previwus
threats to our country and that wasﬁmy.lnt§ntlon
when I said we must stand tall. . =~ ° %

™,

P (CDR XXXX): When we apply things to the pec1f1cs of this
particular accused and his Ylg@iwtO a fair trial
you see nothing in your bééﬁgroﬁmd to impact your

ability to serve on this comm1581on7
A

CM (Col XXXX): Absolutely nd@@.'% Y

: ww
P (CDR XXXX}): Thank yougver®%§ﬁch” sir.

NS

DC (LCDR Swift): I have énly a few questions, sir.

PO: Pardon? . fa‘w %~

-, "y, "
DC (LCDR Swifp){z F%have cnly a few guestions.
LT
PO: ORAY I ™ Mo
B l&y %""f&&

DC (LCDRXSugftfz« I know that comes as a surprise, sir.

One -- before I begin, is anything in your
questionnaire, just reviewing it again, classified
in any way? I know you intended it not to be, but
I don't want to refer to something classified.
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(Col XXXX): There is nothing that I wrote in there
that 1s classified.

(LCDR Swift): You were involved with the Predator
Missles Program; is that correct, sir.

(Col XXXX)}: Yes. You are making a slight mistake in

terminology there. Predator is an unmanned aerial

vehicle. b
(LCDR Swift): Yes, sir. £

Y

(Col XXXX): The missile you are referring to is the E

Hell Fire Missile, ‘A“ '
{LCDR Swift): Yes, s=sir. =Y éff

* W%ﬁ |
(Col XXXX): And, yes, I was involved 1n\tQ18 program
_,_\’ . w% *
Which program? I am sorry. \ £y »_
4

(Col XXXX): The program to arm ;ﬁe Pregdtor UAV with

the Hell Fire Missile. N

Thank you. A v

o, “'E&X

(Col XXXX): I was the XXXXg%i ppe organization

that was charged wfth doﬁng that.
{LCDR Swift): Yes»«%lr in ‘the course of doing that did

you have aﬁ§ 6%5%10ns or was a Predator -- a

Predator, was%used?to fire a Hell Fire Missle in
Yemen,»&hat "is%a documented fact. Were you in
anyway 1n%§1yed in that operation, sir?

kY

(Col XX&f? I%was in no way involved in operations of

that m1581on My job at the time was to be a force
ﬁrovldar, to provide missiles, Predator UAVs, and
peog}% to operate them to other government
agencies., And I had no knowledge of the tactical

or mission details, really just to provide to the
forces, sir.




DC (LCDR Swift): I have no other guestions at this point.
PO: Thank you. Any other follow?

Sir, could you return to the deliberation room and
please ask Colonel XXXX to come in.

CM (Col XXXX): I will.
PO: Thank you. Let the record reflect that Colonel XK%X
has left the courtroom and that Lieutenant RN
Colonel XXXX has entered it, and that I have . %
handed him his questionnaire. i *%‘
‘a o
Trial? {%;% %f’
P {(CDR XXXX): Thank you, sir. Good afternoon, Ef%utenant
Colonel XXXX. AN xﬁaﬁ
;i& ., ~ . i
CM (LtCol XXXX): Good afternoon. o T
x% kN
P {CDR XXXX): Lieutenant Colonel XXX&: ?ou pngLOusly

expressed that you were 1nv61vad$ln the capture of
enemy personnel in both Iﬁaq%and%Afghanlstan7

o

CM (LtCol XXXX): That's corred%. .

P (CDR XXXX}: Obviously, L dén &@%t us to get into
classified 1nfogmaﬁlo §but could you generally
describe what,yqur r le, or what your duties were.

/qu“; §

CM (LtCol XXXX): Ye% ‘I am‘wn intelligence cfficer by
trade and’ I %m as¥igned to a XXXX
deploygd%%@} bofh XXXX and XXXX with the mission of
all the forces deployed in the area to capture
enemy personnel

%{%k‘ . s

P {(CDR XXXX) W%Te you ever specifically inveolved with or
prov1ded information concerning the capture of the
acqgged°

CM (LtCol XXXX): No, I was not.

P (CDR XXXX): Do ycu have any knowledge concerning the




circumstances of the accused's capture?

CM (LtCol XXXX): No, I do not.

P {(CDR XXXX): Do you have any information concerning his
detention after being captured?

CM {LtCol XXXX): No, I do not.

P {CDR XXXX): Now, as an intelligence officer have you ev i”
received specialized training on the al Qaida = *
organization or the Taliban-? e

CM (LtCol XXXX}: Specialized training, no I have ngi;‘ %%‘g”

ST T

P (CDR XXXX): 1Is there anything involved in tralnlng you
received or your exposure as an 1ntelllgence;

cfficer that you feel would impact yﬁgr ablllty to

fairly try this case? BN

,,géfM : . ¥

N

P (CDR XXXX): Just want to touch onfa @gﬁplg of things
raised when the entire grouoiwaéabelng questioned.
During defense counsel's questlonlng he stated what
he felt the sources of&é?w were applicable to this
case. It was probably vident that the prosecution
did not feel the same way=on that issue. Do you
understand that %R%comﬁﬁ551on member it is for

you to deteran wh &he applicable law is with
respect to thl %ase°

CM (LtCol XXXX): No, there i1s not.

CM (LtCol XXXX): Y’“‘g,xl dé‘v

P (CDR XXXX): p gls% in the defense counsel's guestioning
there’ w S dlscu551on of jurisdiction and the
pxe51d;n officer assisted in defining what

urlsdldklon was., The defense counsel mentioned

}olat;ons of the law of war in order to determine

jukisdiction, and have jurisdiction, where the

proéécution would alsc contend that offenses
triable by military commission also generate
jurisdiction. This is obvicusly a tough time for
those terms but the point I am getting at is do you




understand that you will get briefed on those
issues by both sides and you will have to make a

determination?
CM (LtCol XXXX): Yes, I do.
P (CDR XXXX): Also mentioned during the group guestioning

was defense counsel filing a lawsuit at least then
in the State of Washington.

Do you understand that that lawsuit is separate andﬁ
distinct from this commission? -

CM (LtCol XXXX}: Yes, I do.

P {(CDR XXXX): And do you understand that unless a quggtlog
of fact or a law guestion comes up in; thl%b ¥
commission that makes that lawsuit re?ewant #hese
are two separate entities, if you w%;§° 3

oo
CM (LtCol XXXX): Yes, I do. N
A%
C XXX): Th F L,
P (CDR XXXX) ank you, very muchﬁ% \%%Wl
' ‘ s
PO: Commander Swift? %% :
DC (LCDR Swift): Yes, sir. &%pd ai}ernoon, Colonel.
CM (LtCol XXXX): Good afferhoon.™
DC (LCDR Swift): Let mei§eg1n%%1th the same warning, or

caveat, that
questlons if
1nformat1@n alé
Were you e%er physically located in Afghanistan in
thes@udutles°

jolened XXXX used, please in my

even tread towards classified
;t me.

Yes, I was.

pC {LCDR Swiff}: During what periods of time?

CM (LtCol XXXX): Multiple times between the middle of XXXX
through the middle of XXXX.
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(LCDR Swift): And you worked with which organizations?
(LtCol XXXX): A XXXX.
(LCDR Swift): What was your role inside that task force?
(LtCol XXXX): 1 was a XXXX.
(LCDR Swift): Were you one of the officers or the E
officer in charge? Rt
%
(LECol XXXX): I was XXXX when we went forward? R
N
(LCDR Swift): Yes. N N
9 __,__QWJ
(LtCol XXXX): At times I was the officer in charge of
the XXXX portion. SR
(LCDR Swift): The XXXX, yes, sir. Wikl it reguire you to

go into classified information to taL§ aboutxwho

you provided intelligence to? A o
¢ A ¥
(LtCol XXXX): Yes, it would. “ xxk&7¢ :
(LCDR Swift): We will save that. Inforder to provide
this intelligence -- well, lel& it require you to

go into classified 1nfonma€%§p to tell me any of
the sources of the ln%illh%% ce'you used?

{LtCol XXXX): Yes .

%% ‘% wx
(LCDR Swift): You tated earlier that you do not know or
did not know Sall Ahmed Hamdan?

(LtCol XXXX) : k~Ye§,%sir.

(LCDR ﬂ\w “In your experience there were people who
were be% eferred to by their full names who were
being de 1ped°

(LtCol XXXX): Yes, yes, sir, they were.
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(LCDR Swift): Were all those names correct at the time
that they were being referred to?

(LtCol XXXX): To the best of my knowledge.

(LCDR Swift): 1Is it possible that you would have seen

intelligence on him and simply not remember it, or
know it at this time?

(LtCol XXXX): Yes, it is possible.

’,{“f

(LCDR Swift): Probakly, again, to get into more of*tﬁe}

type of intelligence we would have to go into, % =

classified information? =%(%‘“:§
(LtCol XXXX): That's correct? N
{\ ' o ':'g.«: : Wg
(LCDR Swift): Yes, sir. BAs an intelligengeﬁofficer are

you more likely to put stock in an i@ﬁ%&?ﬁgence
report having experience in howltﬁﬁy\are developed?

(LtCol XXXX): As opposed to? . ™ %«
; ‘% : a3 .
(LCDR Swift): As opposed to other evidence?
$% #
(LtCol XXXX): I would welgg the ev1dence that is put

before me. If you)are aﬁ;ng the intelligence
would be the eviderge?

O

(LCDR Swift): qufs%u belleve that the intelligence that
you were obtalnlng “#n Afghanistan was accurate?
Vi b

{LtCol XXXX) Atﬁtfﬁes yes, at times not.
(LCBR Sw1ft} » ;§ be more specific, does it require you
t9%§0%lnto .classified information?

g,

(LtCol*XXXXé;ﬁ I am not sure. It will depend on the
quegtion itself.

(LCDR Swift): OQkay. I will try another couple then.
When you say at times not, can you elaborate on
those occasions when it wasn't accurate?

"

¥
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(LtCol XXXX): It might be best if we just do that in
closed session.

(LCDR Swift): Yes, sir. You indicated that you did
self-study on al Qaida, can you describe that?

(LtCol XXXX): As an intelligence officer of course we
are reviewing the information that is coming in,

the intelligence reports, and that's what I refer . ™
to as self-study. 1

d
Ea Y

F-3
(LCDR Swift}: So you are basing that primarily on fh@ug

intelligence reports that you received? S v w
PO AN
(LtCol XXXX): Correct. A
P e
B W

(LCDR Swift): You didn't do additional study-by reading
books? S

(LtCol XXXX): Yes. T

‘%&% Ly

(LCDR Swift): Is that the same gﬁkTallban>and Islamic
fundamentalism? ! N %,

(LtCol XXXX): Correct. .

. H%

(LCDR Swift): You 1ndlcate&@¢ha§ﬁyou ve seen some media
coverage on mllltaﬁy comi ssion proceedings. Can
you elaborate?, ?a kY

@&& R A
(LtCol XXXX}: Juét that #hey were forming the

comm1531oﬁs rg%Gu ntanamo Bay and it would be the
first the&ﬁa e World War II.

(LCDR Swif?)%% §§E§%u remember where you received that
Exch?.
R

PR
(LtCol ggxxfEJ CNN and Fox most likely.

(LCER Swifﬁ): As an intelligence officer when you

prepared briefs -- and you prepared briefs for use
by operators; is that correct, sir?
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(LtCol XXXX): Yes, I have.

(LCDR Swift): You have during your career?

(LtCol XXXX): Yes.

(LCDR Swift): You are required to put faith in the
sources and material that's being provided to you;
is that correct, sir?

o

(LtCol XXXX): That's correct -- well, and you have towggix
weigh the evidence. L %

. ag\”

(LCDR Swift): Are you more -- because of your exif% nce
is it fair to say that you are more inclime tow%gd
believing an intelligence brief that's been put
together by a competent intelligence folcer? "

Tk % W 3" i :

(LtCol XXXX): Just depends on the informa%font

-— S

(LCDR Swift): 1In addition to your tgur I Afghanlstan,
have you had any other support or gﬁératlonal roles
in Operation Enduring Freq@om* =

s '§§®

(LtCecl XXXX): Enduring Freedom, I Was liaison officer
to XXXX in XXXX for aﬁperlod of
two, two and a half*months

,ﬁ; H

(LCDR Swift): Were youv—— wﬁthout again -- if it
requires us go 1into c&a551f1ed let me know. What
exactly did you @p as that liaison officer?

(LtCol XXXX): We %@kld have to discuss that elsewhere.

fzf‘“
(LCDR Sw1f§§: %%la§51f1ed information, okay.
. I i
The' rg%ﬁ“oi my questions are going to go into the
same “areld and we will need to do this in closed
§§s§ion
{CDR XXXX):M Nothing additional, sir.

Sir, would you please return to the deliberation
room and ask Colonel XXXX to come in.




Let the record reflect that Colonel XXXX has
entered the courtrcom and Colonel XXXX has left
the courtroom. I have provided Colonel XXXX with
a copy of his guestionnaire. Trial?

P (CDR XXXX}): Thank you, sir. Good afterncon, Lieutenant
Colonel XXXX.

CM (LtCol XXXX): Good afternocon. ) -

: . e
P (CDR XXXX}): I would like to address your guestionnaire,
Particularly, I want to focus on Questions 15% %,

through 18. You expressed concern about t safeﬁy

for your family as a result of your serv;ce on thig

commission. Are there any specific concerns that
you have? £ g ¥
CM (LtCol XXXX): VNo, there are no spec1flcsw% It lS all

generalized comments about the cqncern%a@d safety
of my family.

&g’% % y
P (CDR XX¥X): Do you feel that yoquén %; hard as 1t may
be, put aside those concerns.an give this
commission your undivided attentlon and provide the
fair trial if called ﬁpgn to dé so?

CM (LtCol XXXX): If called: uW%h to;ﬁo so, yes, sir, I

can. ,”“~§x§?, ¥

w

P {(CDR XXXX): And for pd%@ose§ﬁof my questioning, I
understand yo a&@ &n alternate at this point, but
I will couch r guestions as if you are selected to

sit. | P }{'&

CM (LtCol XXXf}:%ﬁdﬁdé&stood.

ey e
P (CDR X§%§\ < Af%a voting member, you put in your
questlgnnalre that the events of 2/11 in general
ar@gw@d strong emotions as they have in most
Americans. Do any of those emotions impact your
ability to judge this particular accused?

CM (LtCol XXXX): No, sir, they do not.

Y



P (CDR XXXX): Would you agree that any emctional respocnse

should not sway your judgment in assessing the
facts and law in this case?

CM (LtCol XXXX): Very much so, sir, they must stay out.

P (CDR XXXX): On your questionnaire you put that, as of
right now, you don't feel influenced by the high
media interest in this case, but that possibly ygp
might. Could you explain to us what you foresee

might occur in the future? A

N - ’;

CM (LtCol XXXX): What I believe is that possibly if it "
comes very high media and attention that the¥§wfil
find out that where I live, things like that.” And
the press will be bothering my famllyé m?%mysef
when we are not in these proceedings and- tha& is
how I see the media could poss1bly&affect he.

T

P (CDR XXXX): Will you be able to set a51d \hat concern

‘ and conduct business and prov1d ?@élr trlal while
in this courtroom?

CM (LtCol XXXX): Yes, sir, I can. '
P (CDR XXXX): You also put 1n\§%ur uestionnaire that you

desire to seek justlé@&iok hose who have perished
at the hands of te?@orlstg

CM (LtCol XXXX) That ar of the emotional response
that I had ., §§ bably goes with how I feel,
lly’towards this case.

strong e Htio
Undersba%%a§g Ehat what T said in my prior answer
that I w1ll .fake the emotion out of that, but I
want to e’ E%Ethrlght in my questionnaire in how I
respondedwﬁ
CoN A

P (CDR XXXX) K\And in seeking justice, do you understand
th&g'involved in seeking justice is ensuring a fair
trial and holding us to ocur obligation to prove
this case beyond a reasonable doubt?

CM (LtCol XXXX): That is exactly part of my answer, sir.




I think that it is on both sides that this must
have an end state at some point in time and I think

justice has to be served for all individuals
involved.

P (CDR XXXX): On your questionnaire in Question 45, you
indicated you have read media reports about
conditions of detention in Afghanistan and
Guantanamo. Roughly, how many articles have you

seen on this subject? §{&

CM (LtCol XXXX): I would probably say two to three, sirﬁ%

P (CDR XXXX): Did you come across them just as the, n%&mal
reading of the paper or watching TV or dld.you S
specifically seek them out? o s

_ *

CM {LtCol XXXX): No, I came across them jusﬁfb&wstrictly
accident, sir. S

P (CDR XXXX): Have you ever personally. vi%ited any of the
detention facilities in Afghapl t&n or here at
GTMO? : :

CM (LtCol XXXX): No, sir, I have not.%

P {CDR XXXX): Do you have aﬁy&%?y ag you sit here right now
to judge the accuracy of these articles that you

may have read? f;'%ﬂ He T4
‘ LT

CM ({LtCcl XXXX): No. gml have no basis for the judge of
those art¥£?§s£%§§fv

P (CDR XXXX): And ‘you ﬁgderstand that your basis to judge
these type of items is based on what you will see
presem@ed before this commission?

‘@Q}z% “<«. ' e, ;

o,
CM {LtCol. XX&? That is correct, I understand that.

Y o
PO: Coﬁ;d counsel and Colonel XXXX please let a
little time elapse between guestions and answers,
please?

P (CDR XXXX): Yes, sir. In looking at Question 47, you say




that at least at some point you express an opinion
that at least some detainees at Guantanamo Bay are

terrorists. Do you recall when cor the context of
expressing that opinion?

CM {LtCol XXXX): No, I do not recall the premise of that.
I think the most influential piece I saw was from
20/20, but I may not be right about that.

P (CDR XXXX}: Is that what the opinion was based on a
20/20 —--
4
CM {LtCol XXXX): Yes, and that opinion at the time. . W
P (CDR XXXX): When you made that statement were yeu%%l_ ghy
referring to any particular detainee? %%K? N
CM (LtCol XXXX): No, sir. That was just a g%ﬁéralﬁ% }
statement. Fol E
% ", % it
P (CDR XXXX): So that had nothing to do WLEQ Ehe status of
this particular accused? £
CM (LtCol XXXX): No, sir. \
P (CDR XXXX): No further questﬁpns, sir,
., :
"%,
DC (LCDR Swift): I must confess, Colonel on Question 18 I

really didn't un&erst d ‘your answer. So, I am
geing to ask ;@e que&@ion again. Do you believe
that your pan&1c1pat;on in these proceedings will
have any eﬁ?ect ‘on y%u° Any affect on how you are
viewed oggpercelvéﬁ either in your personal or
profesimQQal lLfe°

CM (LtCol XXXX) % Whg% that means is if -- I will try to
SLOWWdownwsome

DC (LCDR Swiftg§a Thank you, sir.

CM {LtCcl XXX%) What I meant by that is it comes out as
a negative reaction in the United States, knowing
that I was part of these commissions. I may be
perceived negatively also based on the way the
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gquestion was worded to me at the time,

(LCDR Swift): Let get more specific then. What would a
negative reaction be in the United States? Can
use —-- 1is that to a finding of not guilty, a
negative, or angry reaction or to the proceedings

themselves?

(LtCol XXXX): To the proceedings themselves, more in

general to me.

(LCDR Swift}): Are you concerned at all'professionalk§ f
about how being a member of this panel can affecy’
you? o RQR§

. %K{“_ | . .

(LtCol XXXX): No, sir, I do not. i

f'l, e L <

(LCDR Swift): In Question 41, you did ansﬁénw$d?th%

events of 9/11 has made you very amngry. And it is

important that we be forthright apd“I certainly
understand that you will do your ‘abgolute best to
divorce emotion, but you do havé strong emotions,

don't you?

(LtCol XXXX): Yes, I do have strogﬁxsmotions, sir.

(LCDR Swift): You indicated that:you knew you had
professional frlends in, th@fPentagon and you wrote
down two names and ‘T don%t think it is relevant to
put their names. We%eﬁthey killed, injured,

or were just.ast erg? Vo
\
(LtCol XXXX): f&“y%were just there, sir.

(LCDR Sw1ft E you talk to them about what happened?

(LtCol XXX&;\ No, I had never talked to either cne of

those, é“%ut that.

(LCDR Sﬁ%@g}g You indicated in Question 42 that you
believed that if your identity or membership in
this commission is exposed or broadcast to the

public that you believe that they will seek me out,

seek me and my family out for revenge.

First of

‘;,'?“
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all, who is they?

(LtCol XXXX): Terrorist organizations, sir,

(LCDR Swift): Do you believe they will do that whether
you find Mr. Hamdan guilty or not guilty. Does it

matter what you find if you participate?

{LtCol XXXX}: I think my participation alone would be

the reason, sir. K%%*
Y
(LCDR Swift}): 1Is this a strong feeling or -- well yqp%: ‘
stated it as a strong feeling. Do you still sggnd
by that? @é % Y%%
- X,iggy
(LtCol XXXX): Yes, 1t is a strong apprehensis% to 5
better describe it for you, sir. N ¥
{LCDR Swift): You indicated on Question&$4mthatéyou have

done self-study regarding al Qaiga oQ“ﬁ@éWInternet.
Can you briefly describe what %ites,ng have gone
to and how much time you hav@(s@eﬁ§ ®n” them.

e Y_’i‘%m Yo

(LtCol XXXX): Numerous sites I have ﬁ%yto, whatever
I could find on the search. e'Class of --
was probably the besﬁ&pook I have
read. I just wantedypo‘gndgrstand.

"

A, i,
I state for the, redqrd, once again, that when I
make motions ;pwardchéunsel or a memkber I am not
doing anythingo’ eri fhan trying to keep them to
speak slowly %§ t@év the translators can translate.
I apologi?é"%gg*iﬁterrupting.

(LtCol XXXX): QEQ ésofry. I'll slow down. 8ir, to get
back'tﬁyyoﬁgfquestion I want to understand both
sides %ﬁ%%lﬁlamic, also United States, alsc the
Taliban What their values were, what they wanted,
theix goals, things like this. I wanted an
understanding. I think I can better my life, know
the reasons of the things that have happened.

(LCDR Swift): How much time did you spend on that?




CM

DC

CM

bC

CM

BC

CM

DC

CM

DC

CM

DC

CM

DC

(LtCol XXXX): That is difficult to say. I wouldn't
say 1 was obsessed, but I have prcbably spent

probably a month's of research.

{LCDR Swift): A month?
(LtCol XXXX): Yes. And that's over four to five
years.
(LCDR Swift): Over four toc five years. So you began ﬂ{“
this study before 9/117 _ék"
£

(LtCol XXXX): No, sir. ©Only the book Class of £ ™

-- was before.

et

(LCDR Swift): In Islamic fundamentalism you indicateds

self-study, but you also indicated S z&b

were those classified?

rlefln S,
. N

(LtCol XXXX): Yes, sir, they were. . ‘\%“lj'”
?% .
(LCDR Swift}: Then we will dlscus&kgﬁose brleflngs in
closed session. @%“ Ly

E

(LtCol XXXX): Yes, sir. .
¥

(LCDR Swift): Yocu also 1nd1c§ted .that you had seen news
media on the mllltary%@om@;831ons Do you recall

what the sources‘ofit
or was it telev151on broadcasts°

atimedia was? Was it paper

(LtCol XXXX): It~ wa \&p the internet. Every morning I
would cheé¢k t S internet and it would say the

military, é%?mlsSLOns were forming and that is all T

saw onkthé

NA 3

(LCDR Su1¥% ‘Do you -- well the Department of Defense

has\several websites, do you use them?

N

(LtCol xx§§): No, sir, I did not.

(LCDR Swift}: They also have the early bird,
where you saw these?

Is that
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(LtCol XXXX): Yes, sir, that is where I saw those.

(LCDR Swift): And so did you go ahead and click on the
article and read the entire article or just read
the banner so to speak?

(LtCol XXXX): I would click on the article. I
probably would read a few lines that interest me in
the beginning and then delete it. I think there
was only one article that I ever read. _5

€

(LCDR Swift): Now, you realize that you met me at the
time that you filled this questionnaire out. 03Dojﬁ
you recall whether I happened to be in that NQK,’_
article? I was in several. SN »

(LtCol XXXX}: No, I do not remember your naﬁ%ﬁhptil?
today, sir. ey

o
(LCDR Swift): Now, on your opinion in@47‘yéﬁ%§%dicated
that, yes, you believed that the*p§§§bns in
Guantanamo Bay were terrorlstg %18 that correct?

(LtCol XXXX): At one time, yes,t %@cause it asked if I
ever expressed an oplnlon =§

(LCDR Swift): But you don&g feca 1 who you expressed it
to? Lo

_.“N\ xx ‘w'ﬁ “’%g

{(LtCol XXXX): No, I;do not, ‘sir. And like I said
before, sir, as a‘very general statement and a
general coné%nsa

(LCDR Swift) s, Then you answered B and said that
detainees*gt Guantanamo are guilty of any criminal
offense%ané-you answered that, no,

(LtCol. XXX;& "™ Right. BAs we go to the underlying

qgestlon, have I ever expressed an opinion and it
is® llke when I got to whether the detainee was
gullty of any criminal charges, what I was trying
to say i1s I don't know. So I said no. I didn't
express the opinion either way.

¥
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(LCDR Swift): I understand. You don't asscciate then a
terrorist and a criminal?

(LtCol XXXX): That's what I am saying, sir.

(LCDR Swift): So you saw those to be two separate
things?

(LtCol XXXX): That's correct. I take the word guilty
as a due process, sir, someone who would have to
through a due process and then a determination of
guilty or not guilty, sir. SO

(LCDR Swift): Was the 20/20 special that you wa hed @i‘
critical of Guantanamo Bay or generally sup Q£t1v§
of it; or was it simply information?

{LtCol XXXX): It was more information. e, gy

(LCDR Swift): How did you feel when you watehed it?

S
(LtCol XXXX): How did I feel? I féel thabw-- I felt
it was -- it is like it has%be - a slong time.
That's what I remember, it has een a long time
that they have been down hereiand s0 when is this
due process going to h@gfen remember that.

(LCDR Swift): You answe&edg wﬁlch basically was you
believed member-ﬁof th nlted States are obligated
to abide by the{Geneva§€onventlon during armed

conflict. You. 1_¥1cated that you're not sure about

that. ﬁ&x %% et

(LtCol XXXX): ﬁftfwégya questlon at the time that I was
not suTe about at least not guite sure.
% ‘
(LCDR Sw1ﬁt) o @kay Do you know what the Geneva
A%SHYQDt n is then?
-

AN e
EY

(LtCol XXXXﬁ Not specifically, no. That's being
honest and I wanted to review it before I could
formulate an opinion before that question, sir.
What I was trying to do was, I know it is very
specific and there is three different articles, I



wanted to put not sure because I couldn't

specifically say yes and formulate an opinion and
give a full answer to that question.

DC (LCDR Swift): Actually there are four articles, sir, but
that's fine. 1TIs 1t fair to say that you would be
willing to listen to both counsel's arguments
regarding its application to these proceedings?

CM (LtCol XXXX): Yes, sir.
DC (LCDR Swift): I don't have any further questions.
FO: Trial? &”wk %@
DC (LCDR Swift): In open session, sir. "
. '*,E%&
P (CDR XXXX):; Nothing further, sir. ' ﬂ§= v e
'f"‘%,.ﬁ. Co %
PO: Thank you, Colonel XXXX. If you&will return to
the deliberation room. T,
CM (LtCol XXXX): VYes, sir. e
Q\ %ﬂ‘; 3
PO: Let the record reflect that Caolonel XXXX has left
the deliberation room:. OCkay, o do you want back
for classified, triai? %C10§ed, excuse me —- T
3 3
apologize, for close ;;%ﬁ§wone?
. % K{ R
P (CDR XXXX): No one, ¢ b
PO: Okay. fir-kki’ e

%%pee .,a moment to consult.

DC (LCDR Swift) i-.

PQ: That's %in
DC (LCDR Swiﬁtf}ﬁ%ln reviewing my notes, I believe all of
e members indicated at least one area that
reguired classified information, sir.

PO: Realizing that I can't hold you to this and you

can't -- it is hard for you. How long do you think
your combined guestioning will take? I mean
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(LCDR Swift}: I doubt that seriously, sir.
An hour?
(LCDR Swift): For each one or --
No, for all five of them.
s
4

(LCDR Swift): For all five of them, sir? gﬁb N
Yeah? *‘!“@ﬁ

(LCDR Swift): Given two of the members had exten%g?e%b,é
contacts in Afghanistan and in intelligence
gathering and detainee operations, I Would_assﬁhe
that those would go for some time. fikhavefn@‘way
of knowing because of course I haven't been
provided any classified 1nformatgon reﬁafﬁlng that.
So it is impossible to estlmate,'-J .% The rest of
them, they are going to be falr%y gﬁﬁit. Those --
but specifically Colonel -=" “./%

D x§‘=
Okay. That's all riggg. %%vﬁ"
(LCDR Swift): Colonel XXXX and --
g b "
For those who ape- inteﬁe%ted I do not anticipate
holding the n§§% ﬁkse531on until 1730.
A %% :

(LCDR Swift): Ye% si'tk. I would like to enter argument
and make, req%est regarding whether my client will
be pres@nt“%‘l understand the rest ¢f the public
will ngt,zbﬁ} I would like to talk about my client
belng pres t’ for the next session.
5Okay N G@ on°

: L
{LCDR Swﬁ%&}: I understand under the security policy

seriously, thirty minutes?

that one must go to the originating authority to
classify the material to determine whether it be
released to my client. I request that a summation
be prepared of each of these persons where they



believe they are going to talk and that we go to
such a classifying authority to see if my client
will be present. Nothing is more fundamental in my
client's faith in the process -- in fact faith in
the process that believes that he has full and fair
members who are able to hear his case without any
other prejudice to exclude him at that point
without even trying to include him is not in

keeping with the full and fair trial as dictated by

the President, sir. P

R
P (CDR XXXX): Yes, sir. Lieutenant Commander Swift himself ™
had said repeatedly he is going to get into fimk
classified information. This is a nondiscﬁéﬁ@énéﬁy
call. We are going to talk about classi ig%“gm" ;
information and the accused does not ha thegf%
clearance to be exposed to that inforﬁgtion.‘;wa,
it is true that potentially when we 4re.dene<this
information can be reviewed and summﬁfges,éredacted
portions can be provided; but as of %i@@%”how to
ask someone to make a call that imﬁgghuexpose the
accused to this information‘w§€%o ¢ knowing what
the informatiocn is, that'sggﬁStfngg»feasible, sir.

| | N y .
PO: Your request is denied, Commander Swift. How long
is that going to take you to bg’ready to start the

closed session, clear the courtroom, and do the
things? T

e iy
.

S “"':E A L

P (CDR XXXX): Twenty mifutes Sir.
*\\ ., ﬁ‘&% ‘ &

PO: We will s;gé%‘ifx%?@B. The court is in recess.

The Commission geé}%ﬁgx?gcessed at 1524, 24 August 2004.
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The Commission Hearing opened at 1733, 24 August 2004.

PO: Be seated. Let the record reflect that all parties
present when the court recessed are again present.
The members other than myself are not present. The
proceedings from the time I walked in are no longer
under seal.
During the closed the sessicn, I received
challenges for cause. One against Colonel XXXX gjﬂ
for his role of transportation of detainees from®
the area of operations to Guantanamo Bay. Trigl, %
right? I A

_(gf!w g %, E

P (CDR XXXX): Yes, sir. R S

PO: Defense? Ay 7

DC (LCDR Swift): That's correct, sir. SN :

PO: I received a second -- another challenge for cause
against Lieutenant Colonel XX@ﬁgfofIhES role as
an intelligence officer onaﬁhé~gxp&nd in
Afghanistan from approximé?é%y XXXE of 2001
until XXXX of 2002; iiéthat ébgrect?

P (CDR XXXX}: Yes, sir.

DC

PO:

PC:

DC

PC:

CC:

%K::‘.jk_' . '%%
‘é _ >\ *.‘: p
(LCDR Swift): Yes, sims. . ¥ ‘»

A

4 - o
Okavy. Tria%wgbha;lenges?

Ty \ Mg
P (CDR XXXX): We havévﬁb challenges, sir.
(iux ::\ z&s.— .
Okay.. 1D3$§%§ef
a_\ >.:E“D' :‘. w%s
(LCDR Swff@;?,”W@}have four challenges, sir.
LN T
ﬁakaYX\§*
E‘é‘;% %
ot .
I am going to start based on the open session
challenges, Colonel XXXX and Colonel XXXX,
Okay. The only challenges -- 1 have already

PO:




covered all the closed session challenges.

DC (LCDR Swift): Yes, sir.

PO: Okay. Good.

DC (LCBR 8wift): Colonel XXXX, as you just indicated, I
previously entered a challenge regarding the
information in the closed session. 1In the open

session I'd like to challenge Colonel XXXX based
on good cause on appearance, that is Military % -
Commission Instruction Number 8 permits the removal
of members for good cause. Good cause can be't%@
members inability to sit, that we discussed
earlier, and the appearance of unfairnesseof 3, %%
member's ability to sit. * x

£

placed on this panel as a person ) XXX
detainee movement does not give theﬂappearance of
fairness to this prcceeding; that' lonel XXXX,
whatever his good intentionss and his abilities as
an officer, and his desire £o follow the law, and
to be fair in the proceedﬁggs played scmeone who
was intimately involved in detalgee operations or
moving persons onto this panel’does not pass an
appearance test. Iw.does not give confidence to
the accused, and it does not give confidence to the
public at large %&ét \i@’proceeding will be fair.
§ o
Likewise, Lleuteh nt: Colonel XXXX plays an
1ntelllgenc ffli%r who was actually working --
served 1in’ A?}Q%n i%tan during the period of time Mr.
Hamdan wa%acap red and held. It does not give the
appear%nce%agifairness for the proceedings. Again,
that womstitdtes good cause shown. It's important
that»the e.proceedings not only be fair but they
appear fair to the world, and the continuation of
Fth39f>these members does not meet that test.

i

It's the defense's position that Cok%nelﬂxg%x

As to Colonel XXXX, Colonel XXXX -- we also

challenge Cclonel XXXX. Colonel XXXX visited
the Trade Center -- weeks after the attack.

Records document the state that it was 1n. Persons
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that he had in command responsibility were involved

in the rescue effort and were -- he went to the
funeral. If we move to sentencing -- that is an
important, if -- we fully expect the prosecution to

put on evidence of the impact on victims. That

impact will be particular for Coclonel XXXX

because he has personal experience with those

victims. It won't be a detached evaluation for

him. It will be the memcries of 9/11. Tt will be
memories of the funeral that he attended. While lf

am sure that he intends good intent to keep an opem
mind, to try and consider all ranges, this T
experience makes him unsuitable for this panel %g &

Finally, we challenge Lieutenant Colonelfﬂﬁax
Lieutenant Colonel XXXX very candidly said thagt’

he has very strong emotions, that he ;s ﬁ%ryﬁangry
He did say that he understood that W& “shouldsaccept
those emotions, but when asked aga%gwhe said, ves,
I have very strong emotions. Also, “Colgnel XXXX
has indicated that he has a real and present
apprehension that he will be%ﬁgrmed ©r his family
will be harmed by his par%&c1pwtlon He certainly
said, I know my duty. I'm 4 soldier, I should do
my duty. But with that type of apprehension
sitting, with his very%strong feelings, both in the
merits and at sentenging, he's not an appropriate
person to sit on thls ,@nel And, again, we
believe that goed- cause ®xists for his removal
based on his §trong personal beliefs, and a real
apprehen51onﬁxnot aéfpeculatlve one, a real

apprehen51onk§batﬁﬁ has in his participation.
Thank g 1 JWeE}, I'1ll address it at the end of it.
I am S r

1at Commander XXXX has rebuttal.

GQ on, Cbmm%nder XXXX,

4

(CDR XXXX) Thank you, sir. Sir, the prosecution will

addreﬁs these in order of rank and seniority. We
will begin with Colonel XXXX.

It appears the only issue the defense has with
Colonel XXXX is his interaction with a XXXX



XXXX who was --. A reality of military life, a reality of
being a Marine is that in the course of his 28

years, he has known of his fellow Marines to pass

away. He told us all that this is something he is
accustomed to, that he may not get used to it, but

that he is treating this death no different than

the deaths of those other Marines who have

perished. He stated he has no individual knowledge

of this accused. He stated that he will judge this

case based on the evidence presented in this .

courtroom. We oppose the defense's challenge for %g
cause.

: 7
. “iwx‘
With respect to Colonel XXXX, Colonel XXXXgW%a' %%y

handled logistics. His job was when he was-® tm d
what detainees were to be moved, his jOb was to~ge
them from Afghanistan to Guantanamo Bay. - It was
‘not his job to determine who met the screenlﬁ@
criteria for movement. Those decisions were made
elsewhere, and he was nct in a stit' v tO question
those decisions. In his llmlted éapac1ty of being
a logistics planner, he had no knowléedge of this
accused; he had no knowledge of tdﬁg accused's
transfer; he had no knowled 3 oﬁs e facts
surrounding this accused's caeture Once this
accused arrives at Guantanamo, Colonel XXXX's job
is over. He has no%gnt racilon with what is going
on in Guantanamo. . Whl he knows that a joint task
force is establi@%ed i 'Guantanamo, he is not even
aware of the units thatfmake up that joint task

force. We oppbése thbgdefense challenge to Colonel
XXXX. ' o

With respegp-to, Lieutenant Colonel XXXX, while he
was %Q%iﬁ) nigence officer in Afghanistan for the
very X iteg'ieriod of three months, he has no
knowledge -of this accused, he has no knowledge of
==_;acy.v\}rl"eNv’i’as captured, and he has agreed to judge
this“case based on the evidence that's been
presented. There's simply no basis to challenge
Lieutenant Colonel XXXX.

With respect to Lieutenant Colonel XXXX, he was




obviously deeply impacted by the events of 9/11, as
many Americans were. This is not necessarily an
unreasonable reaction to what occurred that would
reguire his disqualification.

Thank you, sir.

DC (LCDR Swift): To address, briefly, in counter, Commander XXXX
did not address in either of his arguments
what I addressed here, and that is the appearanceﬁkk
Nothing that he said took away any of the
appearance of any military tribunal -- espe61allyg
both forms of justice are concerned both when§—%v
are they administering justice and does it _ap %arg%
that they are administering -- appear tha&%ﬁhey are

meting out, administering ‘justice. ‘. e

N q%% F

At a military comm1531on che has tOf%e parh1@%larly
careful that what you're meting oubwls not§v1ctor S
justice. By placing an 1ntelllgence di@}cer, by
placing a person who was in charge of-.the
detainees, by placing a persoﬁ ﬂhéfﬁ%d close
relationship with a victimg wﬁmﬁwent to the
funeral, went to the site,. ﬂmd plac1ng someone who
to this day says that he is very angry and has a
real apprehensicn on thlS panefﬁ we appear to be
meting out victor's wustice. Thank you, sir.

PO: Okay. Yes, go ?ﬁmim \{ T

DC (LCDR Swift)y: I wegﬁdwalso “‘like to be heard on the
question oféabeﬁaﬁ%e after you've --

PO: Okay. ,I'v ”con51dered your challenges, and I am
going to foﬁward a transcript of the voir dire, the
members&qu@stlonnalres for Colonels XXXX & XXXX,and
Lleub%prt .Colonels XXXX to Mr. Altenburg, the
-.appointing authority, for his action. 1 offer
counsel for both sides, since you're apparently
ugﬁngza different standard for challenge, referring
perhaps to the military justice standard under RCM
912 (N), an opportunity to send up with that matter

any other matters you want; specifically, i1f you
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(LCDR Swift):

wish to focus on what the standard for challenge

should be. Today is the whatever it is -~ the 24",
By Tuesday, the 7", provide opposing counsel :
anything you want to send so they can comment on it

and then get it to me by -- would the 10™ give you
enough time?

(CDR XXXX): Yes, sir.

{(LCDR Swift): Yes, sir.

(-

Give it to me by the 10™ and I will -- we got to
get the record transcribed and all that anywaﬁf

will get it to Mr. Altenburg to see what h%’Waﬁtéaw
to de. S -

%
Okay. Now, I have the authority to e§2her abﬁ%e or
not abate, and you want to be heard, mmander
Swift?

%\ i \. T

N,

(LCDR Swift): Yes,I do, sir. Sir,@gxﬁé -entered

challenges for cause on flveé@embers a% this peint,
including yourself. It's gur ®osition that to go
further with motions withiso.ma challenges where
an alternate could not even sit in, if more than

two are granted, that'We would need to bring in
more members. g

XN _,?

If more than two@are qranted? If three are
granted.

If three are Sﬁanted we have three members left;
rlght?% ™

(LCDR Swift) i “es, sir.
ﬁ%&ﬁ%&is all we need; right?
i . .
(LCDR Swift): Yes, sir. Excuse me, if four of those --

Okay. We've got five challenges, and you want an
80 percent success rate?




DC (LCDR Swift): Well, in this sense, and I would point
out, sir, what you're saying is that in the
consideration of this, in the consideration of the
motions, you're going to have necessary discussiocon
by members, and input, noctes, hearing all of that
will involve persons who may not be here when all
of the challenges are done again. Gestured that we
have another motion to date fcllowing the
continuance, that we go through arraignment at this
point and enter pleas, but that motions be defe;re&a
after that point when we have an answer on these ' .
continuances -- or, excuse me, on these chalL@n@eé. ¥

P {CDR XXXX): S8ir, first off, to state the obv1ous, we do. .
not believe that the defense will be sucgessf%g%ln
their challenges. Even if they meet é&hoqera
amount of success, it will not impa ourzéb' ity
te have a quorum and go forward. <&yen if they had
the potential success that they may be* b?ﬁking on,
there are mechanisms within tQ% dystem to take care
of that if so required. Other new ﬁ%m ers can be
brought up to speed, and tqs% 5 Lnﬂpur system.

PO: Okay. My question though 1s, wh%t deoes it hurt
you? Okay. Before we.get to the question of
abeyance, which I'm Sur%xyou 11 bring me back to,
we've got some mawgers HVOlv1ng notices of motion,
and we only havgdtwo mottons that either side is

?
ready to talk£§ out a%yway, right?

P (CDR XXXX): We ha two°%©%lons, well actually, three,
sir. Onefk ght“by the prosecution.

PO: Proteckf%% @rder’J
P (CDR XXXX) %Qes‘* sir.
£ AN
PO: o] ay\ -That is in chambers.
OC (LCDR Sw1ft): I see that as off line, sir.

PO: Well it's not off line.




DC (LCDR Swift): In chambers,

PO: Okay. What I'm asking you is, what does it hurt
you -- meaning the government -- 1f you've already
done all the work? And I can look at Captain XXXX,

and he's ready to stand up and argue right

now. So what does it hurt you if I say fine,

we'll

wailt and see whether these challenges are granted
or not. Do you lose anything by not having those

two motions heard tonight?

{ .

P {(CDR XXXX): 1Is it imperative that those two motions g@tﬁ

heard tonight?

PO: Do you lose something, Commander XXXX?

logistics. It may be difficult to get us tog sther
as a group again, and we don't kncw the tlmbng I
also don't know what timing you're proposing f%@w
when we can get together again. I don't know the
individual members' schedules. If you§£§ telldhg
me that it's two months down the llne”bafo e we are
able to regroup, then I would say @%e ent;re system
is prejudiced because that's -- we need td keep
this moving forward.

‘b

We have a December 11&'tr1&% da upr%posed by the
defense that we've agreed’%o If we're going to
keep that schedule, then we nee&rto begin resolving
the issues that we q%a;r ywhat it comes down to
is a determination b you" 1n@%ak1ng this decision
as tc whether you tﬁlnk%that there 1s a reasonable
probability thatm@eﬁre go;ng to drop below quorum.
Our position is,; a&tually, that is just not there.
We don't thlnk that ﬁs a reliable process.

= Ca H
) 5 E—

PO: Okayf\\;et me ask you, Commander Swift: You have

two motionsg?

} .

DC {(LCDR Swift): Yes, sir.

Do those motions have any evidentiary matters
attached thereto that the members have to hear

”u.
w

‘%

P (CDR XXXX): Just from a practical standp01nqﬂ'we lo§

¢
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(LCDR

(LCDR

(LCDR

(LCDR

(LCDR

(LCDR

stogethe

evidence on? I haven't heard any notice of
witnesses or anything for tonight.

Swift): For tonight, no, sir.
Well, you've got two motions.
Swift}: Yes, sir.

Do you have to have evidence for those?

| %

Swift): No, I don't believe so, sir. &%
K
No, this is a -- {MM‘H%“ ’
Swift): May I have a moment, sir? § P
E & .%?(5“ .
3 M
Yeah. S P e
¥ vI:t:v"i‘?w ) ., \#i}
Swift): No, we don't need that.ﬁmk L

S

You're telling me that you wil nnét%ﬁeéd any
evidence for these motions,é@é@éodﬁg

Swift): Beyond what's alre;§§kbéén furnished as

attachments, sir. &, *

%,

Okay. Thank you. ¢ 3%}%)3;

ng

Swift): Sir,w-%g liﬁ%%i@ address Commander XXXX's
logistics issui.’ :

Okay. .fﬁlggﬁ

Swiftgij&%ﬁs, sir. We also have noticed seven
othermgtions’ that have to be developed and argued.
ObVT®@$§§wwé‘re all going to have to get back
s#.again. I would have no objection during
he hgntinuance to furnish to the motion to all of
the members, to allow them to read it, to have that
period of time when they get back, and some of them
may well become over the status review area. It 1is
quite possible they might have one, although in the
meantime he is scheduled for 3 December, it could



be moved up. I don't know. That would change our
posture at this point.

PO: Thank you, Commander Swift.

DC (LCDR Swift}): So what I would --

PO: Thank you, Commander Swift.
P (CDR XXXX): Sir, the only other issue I would bring up ls‘
since Commander Swift brought up his notice of A

Y

motions, some of those notice of motions are his - ‘
own motions for a speedy trial. So when you ask if ¥
there's anything that impacts us, that prejﬁdi%%F
us, the defense has said that they want a .speedy
trial, so it seems tough to coordinate those tw®

items. Y ¥
PO: There's never been a requirement that an attorney
argue only one of 63 points of v' “*ﬁhdwfﬁm not

being sarcastic, that is the w y*%h goes. I
believe that this is now a matt" f record that he
wants a continuance, and t at c ‘“obv1ously be
brought to whoever is g01ng%;o m%ke a decision, if

a decision is geing to be made. "You're requesting
a continuance on those motlons ‘solely; right?
That's it? B jé
DC (LCDR Swift): Yes, erz‘&Qﬁgihoée motions, yes, sir.
_— B
PO: Okay. Wellfmthé 's'd difference -- there's a
difference ‘ebween-p%oceedlng -- holding the

ab%yance and the continuance.
kg a continuance on those motions?

proceedlngé 1
You! re, reé%est

DC (LCDR Sw1ft}

M K
PO: Thank yﬁh Okay. Please call the members.

s

The memberSXentered the hearing room.

PC: Please be seated. The commission will come to
order. Let the record reflect that all members are
present and all other parties present are still in




the courtroom.

Members, I have received challenges for cause
against various members. I am going to forward the
transcript of the challenges of the voir dire, each
member's questionnaire, which includes mine, the
challenges made by counsel, the oppeosition by
opposing counsel, and the various talk that went on
about it to the appeointing authority for his

decision under MCI. I am not going to hold the ™
proceedings in abeyance. In other words, we're °
going to continue on; however, we are going toqﬁé% b
to a point where we have a continuance. Any = %~
question on what I just said? gf' %,

Apparently not. ] C Ty

Okay. Members, I'm now going to glve you some
instructions on the procedures we're golﬁ% to be
using. Each of you received emrl;e; some
preliminary administrative- typ instructions which
are now being marked as the’ nex“w,eview exhibit in
order, 10. TIf you think fhere e & conflict
between the instructions that you got previously,
and the ones I'm about: to give-’ you, the ones you
get now control. ) %%x¥%¥ E

jéction to the
iminary ones that have just

Either side havgmaﬁy

instructions ~-ithe pr
Y |
been marked?rzkx

P (CDR XXXX):

DC (LCDR Swift)i

gg sir
PO: I§ﬁ§ve been appointed as the presiding officer. ©n
_th 24ﬂ’ - on the 23™ you were given the

P§es;d@nt s military order, the military commission
ofﬁ§£5, DoD Directive 5105.7, and Military
Commission Instructions, except instruction Number
8. Those references will apply to all cases in
which you may be a commission member. In the
references in establishing the commission, the



presiding officer is charged with certain duties.
Among these is that I will preside over the
commission proceedings during open and closed
sessions. As I am the only lawyer appointed to the
commission, I will instruct and advise you on the
law. However, the President has directed that the
commission will decide all questions of law and
fact. ©So you are not bound to accept the law as
given to you by me. You are free to accept the law
as argued to you by counsel either in court, or i%f“
motions, or attachments thereto. . )
In closed conferences, my voice and vote will® cdunt
the same as any other member. During any recess ar
adjournment, we will not discuss the case with, '
anyone, not even among ourselves, We will hoild “our
discussions of the issues in closed conference when
all members are present. In this casé, we*will
consider only evidence properly admitted before
this commission. We will not c¢ ‘sidéf%bf%ér
accounts of the trial, or infao métiohggrom other
sources, and we will limit our confast with
ccunsel, the accused, and{ggténﬁiﬁgywitnesses.
During the course of the proceedings, you may not
discuss the proceedings with arfyone who is not a
member of the panelﬁ%hl%wanyone who 1s not a member
attempts to discusi tﬁeuéﬁe%eedings with you,
notify me immedié&e%y%én "appropriate action will
be taken. Wh%nxwe'réﬁﬁm closed conference
deliberations, "w& alone will be present. We'll
remain toge%beg jdw%llow no unauthorized intrusion
into ourwﬁzlfﬁirations.

Each,o% ﬁsahgs'an equal voice and vote in
discussing %and deciding all issues submitted to us.
Igfﬁsaﬁt*asapresiding officer during closed
_Conﬁexéﬁbe deliberations, and I'l1l speak for the
6Q§m153ion in announcing results. The issue
submitted will be decided based upon matters
properly presented before this commission. Outside
influence from superiors, other government
officials, the media, or any cother source will not
be tolerated. If any attempt is made to influence




you in the performance of your cfficial commission
duties, you shall notify me immediately. It is
impermissible for the appointing authority, a
military commander, or any other government
official who may have influence over your career to
reprimand or admonish you because of the way you
perform your duties. If any such action takes
place, notify me immediately.

Okay. Look, you all may serve as members and ‘j&‘
alternate on more than one case. Each case is ”%~%E_
separate. You can't consider evidence or motions.
from one case on another, unless I explicitly% o
advise you that you can. Please mark any QﬁtﬁS%gkk
that you can indicate this., N %y?

¢

g,
S s

Okay. You all have seen the securityﬁ?f%ﬁngeméhts
around the building, in the building, ‘and-in the
courtroom. Those arrangements are made by the
local commander. We're required«toﬁfﬁ%ﬁdﬁ the
arrangements that he made becayse we're within his
AO. You may not infer or cgngludé.fkwm the
security arrangements thagg%;ézéeggsed is guilty of
any cffense, or that he pregents. a danger.
Operational requirements of the local command have
nothing to do with thf%ﬂaccused:in this courtrcom.
The only evidence yow may consider on the
determination of the%gm;ltg%r innocence, or on a
sentence, 1is ev;deﬂqgkptésented to you during
proceedings. S%curiﬁy;arranqements are not part of
that evidence. *, - C e

Ay, e
Colonel Xf%X%{?ouﬂve been designated an alternate
member ,of *this'.commission. You may become a member
should! there be a vacancy that needs to be filled.
As anyﬁwteépﬁie member, you will attend all open
and“&Léséd«bessions, but you will not be present
;fok\ﬁgy losed conferences, or deliberations,
&Qléas=your status changes from alternate to
méthk. Should it change you'll get more
instructions; okay?

Members, you are not authorized to reveal your
vote, or the factors that led to your vote, or the



vote or comments of another member when it comes to
deliberations on findings or on sentencing if we
get to sentencing. This is a lawful order from me
to you. You may only reveal such matters if you're
required to do so by superior competent authority
in the military commission process, namely the
appointing authority, the general counsel, the
review panel for Military Commissions, the
Secretary of Defense, or the President of the
United States, or by a federal district court -- af
U.S. federal court. That order is continuing and
does not expire. The appearance and demeanorV@?‘ﬁ A
all of us should reflect the seriousness withwhich
we view the trial. So pay careful attention.s If-
you all need a break let me know. Any queStf ns v
about those instructions? ? %i“‘~

Bpparently not. R
w .
Objections, trial? oy, ‘ *QK”W
P (CDR XXXX): No, sir. O T

DC (LCDR Swift): No, sir. zi%xk ”P@W

PO: Counsel for both side§&understéhd the provisions of
MCO-1, governing prd&ected’information?
& Ve

P (CDR XXXX): Yes, sir. »x“%%*’ o
DC (LCDR Swift): Yesalsik
S,

woN o
PO: You unde§§%éﬁd t?%t as soon as practicable, you got

to not}x)ﬁb xdfwany attempt to offer evidence
involving%protected information?

™

P (CDR XXXXJ'% -Jedy. sir.

DC {LCDR S@ifﬁ);f Yes, sir.
PO: Other than the protective order, which we've
discussed before, is there any issue relating to

the protection of witnesses that we have to take up
at this time?

8,



P (CDR XXXX): No, sir.
DC (LCDR Swift): ©No, sir.

PO: Okay. You all know that if you got any issues on

that sort of thing, you have got to let me know
immediately; right?

P (CDR XXXX): Avye, sir. e

DC (LCDR Swift): Aye, sir. fﬂ“

PO: Okay. As noted on the record earlier, we'ye hé‘g?ﬁ }
couple of meetings between counsel and my%éif, d'
we've also talked on the record here.

Commander Swift, on the 31°% of Julyﬁ'yawwprov1ded
four notices of motion. One was a quuest for
extension, it was granted. Cne was t3%keep me from

holding sessions without member whlag is 0.B.E.'d
(ph). One which had to do w"th th@ a#ssistant to
the presiding officer and gne whigch had to do with

keeping me from unilatera ly rullng on motions law
and fact; right? The only one that is still extant
to any degree is the one about- “the assistant to the
presiding officer; r@ th@} correct?

& o /
DC {(LCDR Swift): 1It's someWhat i¥volved in the UCI motion.
3 5

PO: Extant to somg%gfgreé?j

DC (LCDR Swift): es,g%lrﬁ'

PO: Okay. lso prepared -- you provided the court,
what, :Egotlons on the 19™ of August? And in
ea&h Qj&%h e motions, yocu requested a continuance

Aynt%l a “federal district court ruled on them; is
that correct?

DC (LCDR Swift): Yes, sir.

PO Not on them, but on your motion for habeas corpus
on your writ?




DC (LCDR Swift): And mandamus, yes, sir.

PO: Okay. Are you prepared at this time to offer me
any law that says I am required to give you a
continuance on those motions?

DC (LCDR Swift): I would like a 15-minute recess to get the
cases, sir.

PO: Do you have cases that say that?

DC (LCDR Swift): I have cases that I argue by implicaégdng

PO: OCkay. So thank you. Are you prepared tg%pffer mg
a law that says I can't give him & contlbuance on
those, Commander XXXX7? I can't say, I cay

P (CDR XXXX): S8ir, we have a memorandum of%&@w that puts
out our position on why you should not; afid that
the defense is required to exhaust he remedies

available. So, yes, sir, I wou}d Sayy that we do.
R .

PC: Is required to what the remégles avallable'J
P (CDR XXXX): He has to exhaus® his av¥ilable remedies

before he can even get to the federal court. The
exhaustion is thisg mlllta y commission and the
processes that foilow 5 our position is until he
has gone throygh thi system, he cannot even have
it lltlgatedwgn‘ﬁederal court.

il
PO; Okay. DQ you ﬁave -- have you prepared those
mo 1on§ %i
DC (LCDR Sw1ft) Have T prepared the motions?
p %@k S Ty

PO: ”Ehe\?gtions?

*

DC (LCDR Swift}: No, sir. I have not,

PO: Okay. Forgetting the law on the subject, Commander XXXX,
what harm will you suffer if I grant him a
continuance? Not until the federal court district




P

PO:

P

PO:
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rules, but until a more reason -- until a more

reasonable time to present those motions? And I'm
asking.

(CDR XXXX): Sir, we don't object to you granting a
continuance to a reasonable time. When I argued
before it was arguing the abeyance issue, not
necessarily a continuance request. We do not want
to be tied to the proceedings in the federal court.
Certainly, we want to be reasonable, and if the :
defense is asking for time to prepare, we're N,
certainly willing to be reasonable on that matter
I would again raise the issue, though, that we ang
put in a difficult position because of his requ
and demand for a speedy trial. So as lop@%% %K
Commander Swift is the one requesting the
continuance and that 1s understood bygall paﬁtles

involved -~ oy ¥
e, ;
. i i % \'"'» e A
Well, he just said 1t. %? : o
(CDR XXXX}): =-- and the implications; oﬁ-that, 81r I'm

sure he can say that, but fothhe cegmmission as a
whole T want to make sure it e 1mpllcatlons cf that
are understood. It is not the gévernment the
prosecution, slowing down the process.
t '%k .
So you have no dipect harm if I grant him the
continuance on those nin& motions; right?
" y .ﬁ.;%:&;‘ ‘V
(CDR XXXX): A reasoﬁ}bk% igﬁtinuance, no, sir.
PN
Commander“éwi t, in connection with those nine
motlons, lfﬁyou are not given until -- do you have
any Ldea when the federal district court is going
to rule° #
s "%,,..
r T
(LCDR5§wift)"V%I should be able to give a better idea.
A{ thig time, no, sir. I expect scheduling this
weekgﬁransferred from Washington State to
Washington District Court, and arrive while we are
down here. So they have not been scheduled yet.
However, we are through -- for the Presiding
Officer's knowledge, we are through the position of



having petition and answer and prior to transfer,
we were days from argument. So 1if it's picked up
at the same level, it could be guite quick. We are
petitioning, we have an answer, and in habeas

petition, it is argument and a decision and
mandamus.,

PO: Could you prepare those motions, say, by the 1°% of
October? The 1° of October is a long time from
now., .

{

DC (LCDR Swift): If —- I -- what I would like to -- yes, I ™
can. Physically, I can write them by the 1°% of- * -
October. I would hope to have some help, B
physically I can do that. S T

PO: I haven't forgotten your assistant defens@ counsel
We are going to address that. -\%N@w gkw

DC (LCDR Swift): Yes, sir. Physically, L bel Teve that,
ves, I could write them by the 1%“bf Qctober. In
that portion, and I would llK/ o Be“able to
address the question of whethéx his -~ in writing
those motions, readdress EH% que%tlon of abeyance
by this -- or by this Panel dhgll the federal court
rules. We are basically going-to be in two courts
at one time. I bellevexghe proper place to take
that up would be in the, mo@ﬁons themselves. I
don't object to§seﬁeddllmg them, but T will

again -- Fa \33
i g% %
PO: How can I s@hedule*ﬁ%e motions and listen to you
argue tthmotlonsﬁﬁf I -- I'm missing scmething

here.

‘“@%

DC (LCDR Swift).: “ I'm 'requesting an abeyance on rulings --
seﬁ%h@ﬁaﬁifh— this happens in federal court or
other. cdurts all the time. I would give you an
%@ampl@, sir.

PO: Okay. Wait a second. You are requesting that we
not -- that the commission not rule on the motions?

DC (LCDR Swift): Yes, sir.




BO:

DC

PO:

DC

PO:

P

PO:

DC

PO:

P

PO:

DC

But you're prepared to argue them and present them?

(LCDR Swift): Yes, sir.

Okay. And you just don't want us to present —-- to
rule on them?
(LCDR Swift): Yes, sir. I think -- can I give an
example? .
PR
No, because, I mean that's fine. On the 1% of.
October, if you give me the motions, then we “®an
see what happens. I mean, heck, you told mé *they",
got the thing right there in D.C. They'll probabl
have it done by next week. W e
Okay. Do you object to me setting a dab@fﬁﬁ the 1°
of October for the motions on the nlqumot}ons that
we are talking about to be rece1ved°wm“§mw
' =N ?%‘i
(CDR XXXX): No, sir. 4 ;,y
A l_
Thank you. In your motlo&y~you% ay include
whatever you want, because by" that time you'll know
more about what is goihg on abdut whatever the
abeyance issue was. . Abeyance -- okay. BSo we've
got your nine motioné'@@expn the 1°°,
ey
You have seenﬁh‘ notlges Can you have your
responses, wheh%@én you have your responses tc him?
A %
(LCDR Swift): gg d w&hld like two weeks, sir.
ms
What 1s thau the 15*"2  You are writing all this

Ve got it, sir.

And will a week be enough for you to do a

(LCDR Swift): Yes, sir.



t

PO: Okay. T thought so. There, that's your nine
motions, and scmewhere buried in there is the
notice of motion that you're still doing about the
assistant to the presiding officer. Can you -- no,
by the 1°° of October, advise counsel, advise the
prosecution and the commission whether or not you
intend to go forward on that issue; okay?

DC (LCDR Swift): I will, sir.
PO Thanks.
P (CDR XXXX): S8ir, I would just ask that if he does 1ntegd

to go forward on that issue, we ask that hr%%actual
motion for that issue be due on the 1°° of- OEU@ben

%,
DC (LCDR Swift): It will be possible. §%”§% L
A e e
PO: Look at that, he is ready. oL 3
-
P (CDR XXXX): We're Navy guys, we coopgrate, sir
A Yy
PO: Okay. Now, Commander Sw1ft y%éave provided two
motions to me and opposing, OQunsel yesterday?
h AN
DC (LCDR Swift): Yes, sir, I did. a
%, 5
PO: At 2130 last night, @abtagy 'XXXX caught me and
said, here is oyraf%spon@%
% a . k. e
DC (LCDR Swift): It 3vwonderful to have assets, sir.
rd % % .‘ﬁg
PO Right. Iﬁﬁg%ée' %0Okay. You have requested a

contlnpap%e ‘inghe argument, the oral argument by
counsel on&&pose motions?

\

DC (LCDR Swi¥ty): *Xaé sir, I have.
o n N w”’*’

PO: ﬁ@d'you say, okay, Jjudge, because he also said that
wﬁég&those motions are now complete they can go to
the commission members, and all we have to do is
argue there's going to be no evidence called on
them whatscever except what has been put in. So
you don't object tc a continuance, other than a




standard objection?

P {CDR XXXX): Let's be careful on that, sir. We don't
anticipate, and I don't believe the defense
anticipates any witnesses. We also attached
evidence to our motion response, and we would like
the evidence we attach to cur response and --

PC: Perhaps 1 said it incorrectly. I have here in my
hot little hand, his motions and your responses. fg“
That is all that is going to be going to the
members. And when we meet to discuss this, all
am going to hear from you all is argument? ;

5

rd Y
P (CDR XXXX): Correct, sir. ﬁ&kﬁ
PC: Right? - %% |4
DC (LCDR Swift): Yes, sir. .~
W NN
PO: Okay. Now, would you agree that whgn we come back

to hear the motions, the niq@;mqtiénSy and perhaps
the one motion we could al S“He§@%§pese two
motions? AT N

DC (LCDR Swift}): Yes, sir. 2

e w0
P (CDR XXXX): Yes, sir. . = & %
;% a\v
PC: Thank you. I'migoing. o look at a date -- what

date were we up, npﬁ@by his reply? Was it --

P (CDR XXXX): He,ﬁ?% 1& ¥ okay his reply takes us to the
5pnd ong§%§befﬁﬁ

PO: XXXX.» L am going to talk to the members and
se§§@g¥yéxcan schedule a session the first week in
November: 1'm not talking to them right now, I am
just .sert of looking at them. Is there anything
impgssible for counsel about the first week in
November?

P (CDR XXXX): DNo, sir.



DC

(LCDR Swift): There is only one consideration and I

would like to talk to my client about it. It is
that I believe that the first week in November
we'll be in Ramadan, and I am going to ask him
whether he will be fasting for the period of time.
If -- I hadn't consulted with him on that, if I
could have a moment?

The defense counsel and accused conferred.

DC

PO:

P

bC

PO:

{LCDR Swift): My client does nct have an objection fm%%x
during the periods of Ramadan, so I have no 4 -
objecticn. L

\'v%&&. %, -
Okay. Bailiff, please grab those motionss from the’
court reporter and bring them over here. RE&next
which is 11, will be defense motion féf“dﬁsmi;%él
based on unlawful command influence.: 12-wilt be
the prosecution response. 13, dlsmlssgl for
failure to accord the accused a @gatus review
hearing; and 14 the prosecutlon sgonse
I intend, counsel, to give. mem&?&s coples of both
motions, and they will rev;%w them so they will be
prepared to listen to counsel’ ardgument when we come
back. Any problems wi%h that? ¥

(COR XXXX): Wo objection, six. ’

[ "é\é

-

(LCDR Swift): MNo objectlon,ymlr

o N Y
I direct cdﬁpselxﬂ%ghle with me by the 11" -- the
10 of Sgptem ér, *briefs. These briefs will
address h *meaning of the provision of MCO Number

1, secklon%4 )5(D}. Specifically, these briefs
w1ll acus oX whether these two motions, RE 11 and
13,Aanevfn&erlocutory questions which must be

certified to the appointing authority for his

d%cision because the disposition of the motion
woui% affect a termination of the proceedings. 1In
other words, am I reguired to certify these
motions, or am I only required to certify the
motions 1f the commissicon 1s prepared to issue a
ruling granting those motions.




Any questions about what I'm talking about?

P (CDR XXXX): No, sir.

DC (LCDR Swift): No, sir.

PC: Okay. Counsel for both sides, I've issued various
presiding officer memoranda. If you have
objections, state them now or provide them to me in
writing by next Tuesday. Got it? R

A‘M

Okay. Through motions and discussions, I havk
learned that there's concerns about communié%%ion‘
with the office of the appointing author}tf\ ‘Do
counsel for either side object to me req esting
interpretations of the MCOC or MCIs and tgg ¥
appointing authority's area of 1ntere§%wdirectly by
mail, or e-mail from me to Mr. Alteg@urg after
notice tc counsel and providing coun§%1 the
opportunity to brief the J_:ssue'J 'ﬁ%&%;%

m: . § j\ (é}‘ .
P (CDR XXXX): No, sir, we would nz&”- Af&pdugh obviously we
want what occurs to be made a ma%}er of record
formally. _ x%

DC (LCDR Swift): Yes, sir. We %@n t object, sir. We
understand that 1uiw1f§ be a part of the record.

.
PC: Accused and coumsel,%please rise.
A CE:

3 i\ }% -
a&éan%@how do you plead?

DC (LCDR Swift): ‘S ‘1mfAhmed Hamdan through counsel defers
pleas untbl the resolution of motions.

Salim Ahmgdw

PO: Raqﬁesﬁﬁ'dﬁﬁerral,.please?
&%‘\ . * »5%

DC (LCDR Swift)* We request deferral of resolution of
motions.

PO: Be seated. Do you have any objection to the

deferral of entry of pleas?



P (CDR XXXX): No objection, sir.

PO: Okay. Does counsel for either side have anything
further at this time? [Negative response]

Members, anything further at this time? [Negative
response]

The court is in recess to meet upon further call,
or as scheduled on the record. ¢ -
%

DC (LCDR Swift): Sir, actually, I'm sorry. Sorry. ‘f%i; k:

i <f
PO: The court is called to order. Let the recetd, % *
reflect that all parties present when the .¢ =ﬁpv A
recessed are still present in the courtroom. © ~
P <
Yes, Commander Swift? “RE'WW%%M%
DC (LCDR Swift): I'm sorry. Sir, I have oneW%dmlnlstrdtlve
note not requiring the other memben ‘that I would
like to take up with yourselfi oﬁt51de§sr on the

record. It has to do w1th g?&%*v01r dire of the
presiding officer.

PO: All rise. %% o
Members, you are i@ }é%§§%¢$

The members departed the courtggom
PR
Be seated. ﬂ&The e&%f% will come to order and let
the reCOBé reflect all the members except for
myself. haveﬁ&e%g the courtroom. All the other
partles ar@ present

Yesg*@gﬁ%ander°

pDC {LCDR @wlft)”w Yes, sir. It came to my attention after
thehgpir dire that there was a tape made regarding
the 15 July meeting between yourself and counsel.
I'd like permission to send that tape along with
the other matters that I'm submitting on your voir
dire regarding your qualifications.




PO

DC

PO:

DC

PO:

BC

PO:

DC

PO:

bC

BO:

BC

PO:

(LCDR

{LCDR

(LCDR

(LCBR

(LCDR

(LCDR

And why would you like that?

Swift): To go toward the idea of whether you have
an opinion or not, sir.

On the questions of?

Swift): Speedy trial, sir.

Okay. And the tape goes to show what? ‘§£7
Swift): Your opinion at the time, sir. I ha%e
yet transcribed it. If it doesn't show an h%nl%;

I am proceeding here based on what I've beemwtold ¥
by other counsel.

Okay. I would be -- let me think about.sehis.

Okay, let me think about this. I am reopenlng the
voir dire of me. Explain to me . asﬁ%me what vyou

want about what I said or may

ave- sald on the 15,

Swift): Yes, sir. It's my d§Ystand1ng, sir,
that on the 15 you express %%oplnlon as to
whether the accused have ——%gﬁgther any detainee
had a right to a speedg‘trial.;

S
Do you think thatls corxect or do you think that's
in reference to; thlc e 07

Swift): My unae tandlng from counsel was that it

“+they would have a right to a
undéE?Artlcle 10 or rights, generally.
-1r,_I have not heard the tape,

speedy trial
I confess
Okayf\%ugy dén't you ask me if I am predisposed on
that:

S%iftfin Are you predisposed towards those issues,

siE?
i

I believe in the meeting -- I don't remember speedy
trial, I remember Article 10 being menticned, and I
believe I said something to the effect of, Article



10, how does that come into play, or words to that
effect. I did not know that my words were being
taped, and I must confess that when I walked into
the room that day T had no idea that Article 10
would come into play because T hadn't had an

occasion to review Article 10. It is not something
that usually comes up in military justice
prudence -- jurisprudence. So I'm telling you

right now that I don't have a predisposition
towards speedy trial. However, although the tape.
was made without my permission, without the . &g

permission of anyone in the room, T do give yo@f
permission to send it to the appointing autho%lty

with the other matters. R N
f&***‘&‘ . .‘%‘1 -
DC (LCDR Swift): Sir, what I would like to ask, if I E%“V
transcribe it, that T send it to you first. 7
el ",
PO: I don't want to see it. ST &\ﬁ
DC (LCDR Swift): Yes, sir.
PO: Okay. Well, wait a second. "you.want to
change -- do you want to add onq@nythlng to your
challenge or stick w1th it?
DC (LCDR Swift): No, sir. = ™ 5
\\( -. . ; : g
PO: How about you? .~ ™ " ¥
. A -‘%&%z .‘ , .
P (CDR XXXX): No obj@at;on té the tape being sent, sir.
ﬂé%g
PO; Okay. Before call -- I put the court in recess,

Commange Sw1§% de you have anything else?

DC (LCDR Sw1ft}g% Né, sir, I don't; I really don't, we
reaI}nyﬁﬂ t, sir.

PO: Tr1al°»

P (CDR XXXX):W We really, really don't, sir.

PO: Court is 1in recess.



The Commission Hearing recessed

at 1835, 24 August 2004.
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No. 040004

UNITED STATES

V.

Military Commission Members
SALIM AHMED HAMDAN '
a/k/a Salim Ahmad Hamdan
a/k/a Salem Ahmed Salem Hamdan
a’k/a Saqr al Jadawy
a/k/a Sagr al Jaddawi
a/k/a Khalid bin Abdallah
a/k/a Khalid wi’d Abdallah

July 13, 2004

PR

The following officers are appointed to serve as a Military Commission for the ﬁm@o >
of trying any and all charges referred for trial in the above-styled case. The Military: %
Commission will meet at such times and places as directed by the Appointing. A{itho. dtyortie

Presiding Officer. Each member of the Military Commission will serve until, relieved "+ px;g,per
authority.

In the event of incapacity, resignation, or removal of a mertwer who has not been

designated as the Presiding Officer, the alternate member is ppmat'. ~ally appointed as a
member. o D

ol W it
Y "g

Colonel Peter E. Brownback, III, USA (Retsa\?ed)éPremdmg @Phcer
Colone Jr., USMC, Mestiber' x% )

John D. Altenburg, Jr.
Appointing Authority
o for Military Commissions

e
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QFFICE OF THE
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YHE WHITE HOUSE R FENSE
WASHINGTON m ML is P o5 )2

TO THE SECRETARY OF DEFENSE:;

Based on the information aveilable to me from all sources, including the factual summary
from the Department of Defense Criminal Investigation Task Force dated June 24, 2003
and forwarded to me by the Deputy Secretary of Defense by letter dated July 1, 2003;

Pursuant to the Military Order of November 13, 2001 on “Dctention, Treatment, and
Trial of Certain Nop-Citizens in the War Against Terrorism”™;

In accordance with the Constitution and consistent with the lawe of the United States

including the Authorization for Use of Military Foree Joint Resolution (Public Law 1’01- e )
40); ]

I, GEORGE W, BUSH, as President of the United States and Commander in Chwﬁof the i@
Armed Forces of the United States, hereby DETERMINE for the United Statza of Y Lo

America that in relation to Salim Ahmed Hemdan, Department of Defenee It ternmei.t
Serial No. US9YM-00149DP, who is not a United States citizen:

et

e

(1) There is reazon to believe that he, at the relevant times: Ty ke
(2) is or was 3 member of the organization known aﬂ;ql‘Qnidf\-

(c) has knowmgly harbored on'ﬁi‘* P
(8) or (b) above. ‘

(2) It is in the interest of the | 1ted Sti&@s 111n bibe sub]ect to the Military Order of
November 13, 2001, .

......

Accordingly, itis & é ord

Bat, eﬂ'ectwc this dny, Salim Ahmed Hamdso shall be
subject to the Mll:

: ovem‘hcr 13,

DATE: ﬂ“ "s nga]ﬂ“ 3 :Dmmssl FED TAW
i vuse Off ed v
‘White H ce-contly; "Q O )
loJun Zoo4

coonommonemss  DEURSSIFIED ON: 25RuG 2004
X023
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REVIEW EXHIBIT 4: PROTECTIVE ORDER P 1
FOR INTERPRETERS' NAMES Yo




DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF PROSECUTOR

1610 DEFENSE PENTAGON
WASHINGTON, BC 20301-1610

July 28, 2004

SUBJECT: Detailed Prosecutors

Consistent with my authority as Chief Prosecutor and the provisions of Sections 4B(2) of o W
Military Commission Order No. 1, dated March 21, 2002, and Section 3B(9) of Military .
Commission Instruction No. 3, dated April 30, 2003 the sbove named counsel are detmled ani P
designated as follows: & \

. A,
Detailed Prosecutor: Commander [ NN NN
Detailed Assistant Prosecutors: Lieutenant Colonel— Captair|§

Coloml U.S. Ammy

4N Chief Prosocutor
, ¥ Office of Military Commissions
cc:
Deputy Chief Prosecutor
M.

Review Exbhibit D
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DEPARTMENT OF DEFENSE

OFFICE OF GENERAL COUNSEL
1800 DEFENSE PENTAGON
WASHINGTION, DC 203011600

23 July 2004

MEMORANDUM DETAILING DEFENSE COUNSEL

TO: Lieutenant Colonel Sharon Shaffer, Major Mark Bridges, Major Michael Mori, LCDR
Philip L. Sundel, LCDR Charles D. Swift

SUBJECT: Detailed Defense Counsel

Consistent with my authority as Chief Defense Counsel and the provisions of sections 4C and 5D
of Military Order No. 1, dated March 21, 2002, and section 3B of Military Commission

Instruction # 4, dated 15 April 2004, the above named counsel are detailed and designated as .
follows: R

S
UDi!Qd EIQ!;E v, 5!Bﬂh!!!! s ‘ v

Detailed Defense Counsel: LCDR Philip Sundel | -
Assistant Detailed Defense Counsel: Major Mark Bridges , o P E

United States v. Al Qogi
Detailed Defense Counsel: Lieutenant Colonel Sharon Shaffer "

%, i

Detailed Defense Counsel: LCDR Charles Swift %% i &
oo
Detailed Defense Counsel Ma;or Mlchaek%fOi i . “*

W/%/»-\

Colonel Will A. Gunn, USAF
Chief Defense Counsel
Office of Military Commissions -

Kaview Exhibit (0
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UNITED STATES OF AMERICA

V.

CHARGE:

SALIM AHMED HAMDAN CONSPIRACY

a/k/a Salim Ahmad Hamdan

a/k/a Salem Ahmed Salem Hamdan
a’k/a Saqr al Jadawy

a’k/a Saqr al Jaddawi

a/k/a Khalid bin Abdallah

a/k/a Khalid wl’d Abdallah

e’ S St S St e N e et et "t

Salim Ahmed Hamdan (a/k/a Salim Ahmad Hamdan, a/k/a Salem Abmed Salem
Hamdan, a’k/a Saqr al Jadawy, a/ld/a Sagr al Jaddawi, a/k/a Khalid bin Abdallah, a/k/a .~ ™.

Khalid wl’d Abdallah) is a person subject to trial by Military Commission. At all tim
material to the charge: { g

JURISDICTION At

1. Jurisdiction for this Military Commission is based on the President’s etcrmiglatiéwﬁ of
July 3, 2003 that Salim Ahmed Hamdan (a/k/a Salim Ahnad Hamdan, %/k/»Salem
Ahmed Salem Hamdan, a/k/a Sagr al Jadawy, a’k/a Saqr al' Tadda\m a/k/a Khalid bin
Abdallah, a/k/a Khalid wi’d Abdallah, hereinafter ndan’) is S} bject to his

Military Order of November 13, 2001. ‘fy;ﬂ

3. Al Qaida (“the Base’ y wa&s‘ fou@ed by Usama bin Laden and others around 1989 for
the purpose of gpﬁw& g ,ertam governments and officials with force and violence.

4, Usama bin L\a}m is ret ogmzed as the emir (prince or leader) of al Qaida.

5. Ap of al Qaida, as stated by Usama bin Laden and other al Qaida
4 leades 1s to support violent attacks against property and nationals (both military and
V111ar) of the United States and other countries for the purpose of, inter alia, forcing

T".:lted States to withdraw its forces from the Arabian Peninsula and in retaliation
for U.S. support of Israel.

6. Al Qaida operations and activities are directed by a shura (consultation) council
composed of committees, including: political committee; military committee;

Review Exhibit __(
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security committee; finance committee; media committee; and religious/legal
committee.

Between 1989 and 2001, al Qaida established training camps, guest houses, and
business operations in Afghanistan, Pakistan and other countries for the purpose of

supporting violent attacks against property and nationals (both military and civilian)
of the United States and other countries.

In August 1996, Usama bin Laden issued a public “Declaration of Jihad Against the

Americans,” in which he called for the murder of U.S. military personnel serving on
the Arabian Peninsula.

In February of 1998, Usama bin Laden, Ayman al Zawahari and others under the
banner of the “International Islamic Front for Jihad on the Jews and Crusaders,”
issued a fatwa (purported religious ruling) requiring all Muslims able to do so to kill

~ Americans — whether civilian or military — anywhere they can be found and to .
“plunder their money.”

M%}Eaa e %z
10. On or about May 29, 1998, Usama bin Laden issued a statement entitled “The” -, Loy g
Nuclear Bomb of Islam,” under the banner of the “International Islamic Frcnt for

Fighting Jews and Crusaders,” in which he stated that “it is the duty of thie Muslims to
prepare as much force as possible to terrorize enemies of God.” :

4%;‘ A‘»,

11. Since 1989, members and associates of al Qaida, known snd unknown, havé carried
out numerous terrorist attacks, including, but not limited t; the attacks against the
Ametican Embassws in Kenya and Tanzama in Aug. 'st 199\ ; the %ttack against the

wy, &a/k/a Saqr al Jaddawi, Khalid bin Abdallah, a’k/a
Khalid wl’ d A oda ernaﬂ%r “Hamdan”), in Afghanistan, Pakistan, Yemen and

se ond consplred and agreed with Usama bin Laden, Saif al Adel, Dr.
. ahari (a/k/a “the Doctor’"), Muhammad Atef (a’k/a Abu Hafs al Masri),
& and other members and associates of the al Qalda orgamzatmn, lmown and unknown

g civilian objects; murder by an unprivileged belhgerent destruction of
property by an unprivileged belllgerent and terrorism.

13. In furtherance of this enterprise and conspiracy, Hamdan and other members or
associates of al Qaida committed the following overt acts:

Page 3 _of 3




a. In 1996, Hamdan met with Usama bin Laden in Qandahar, Afghanistan and
ultimately became a bodyguard and personal driver for Usama bin Laden.
Hamdan served in this capacity until his capture in November of 2001, Based
on his contact with Usama bin Laden and members or associates of al Qaida
during this period, Hamdan believed that Usarna bin Laden and his associates
were involved in the attacks on the U.S Embassies in Kenya and Tanzania in

August 1998, the attack on the USS COLE in October 2000, and the attacks
on the United States on September 11, 2001,

b. From 1996 through 2001, Hamdan:

1) delivered weapons, ammunition or other supplies to al Qaida members
and associates;

2) picked up weapons at Taliban warehouses for al Qaida use and
delivered them directly to Saif al Adel, the head of al Qaida’s security .
committee, in Qandahar, Afghanistan; e

3) purchased or ensured that Toyota Hi Lux trucks were availablc 1o, usé-:
by the Usama bin Laden bodyguard unit tasked with pro&ﬁffg and
providing physical security for Usama bin Laden; and- '

4) served as a driver for Usama bin Laden and other highi rankisn: 2 al
Qaida members and associates. At the ti-: of the al Qazlas
attacks on the U.S Embassies in Tanzania ai:d Kenya in August of
1998, and the attacks on the United Stites

Hamdan served as a driver i m L onv

which Usama bin Laden and athe wczrebt;a;;%sported to various areas
in Afghanistan. Such cc§woys weig utilized to ensure the safety of
Usama bin Laden aﬁ th\%othcrs .BGZyguards in these convoys were

armed with Ka‘iﬁﬁuka v o rocket propelled grenades, hand-held
radios and har. '

z" «

c. Ondivers occa.%ou&bemeen 1996 and November of 2001, Hamdan drove or
accomy; e Usn%a bin aden to various al Qaida-sponsored training camps,
presc mferen' »or lectures, During these trips, Usama bin Laden would

€ ;ches which he would encourage others to conduct “martyr
fiissions™ {mcaning an attack wherein one would kill himself as well as the

5, mrgetswé»f the attack) against the Americans, to engage in war against the

h . Americans, and to drive the “infidels” out of the Arabian Peninsula.

15 Between 1996 and November of 2001, Hamdan, on divers occasions received

training on rifles, handguns and machme guns at the al Qaida-sponsored al
Farouq camp in Afghanistan,
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Biographical Summary

Peter E. Brownback I}

Born 22 October 1947 in Philadelphia, PA. Graduated from Johns

Hopkins University in Baltimore, MD, in June 1969 with a Bachelors
of Arts in International Affairg.

Received a Regular Army commission as an infantry officer in June
1969. After initial officer training, assigned as a platoon leader

in 3/325 PIR, 82d Abn Div, Fort Bragg, NC from October 1969 to
February 1970.

Vietnam service from June 197Q - June 1871 as an infantry platoon

leader, armored cavalry platoon leader, and battahon 8-1, all with
the 173d Airborne Brigade.

Served with 5th Special Farces Group at FBNC from June 71 to
February 1973 as an A Detachment Commander and Battalion 5-3.

Infantry Officer Advanced Course -- June 1973 - May 1974,

Funded Legal Education Program student at TC Williams School of
Law, University of Richmond, 1874-77. Summers at Fort Lee working

as assistant trial and assistant defense counsel, Admitted to
Virginia Bar, June 1977,

Assigned to Office of the Staff Judge Advocate, 82d Airborne

Division, FBNC, 1877-1980. Trial Counsel, Chief Administrative
Law, Chief Military Justice.

1S
éﬁ “
Senior Defense Counsel, Fort Meade, MD. 1980-81 S V

Operations Officer, US Army Trial Defense Servi %::e Falls Chun h %

VA. 1981-84,

o, )
Legal Advisor/Legal Instructor, USAJF Center fo péc}.fi‘%’gvarfare,
FBNC, 1984-85,

Chief Circ:t Judge, 2d Judicial Gircuit, FENC, 1992 - 1986.

Chief Circuit Judge, 5th Judicial Circuit, Mannheim, FRG, 19986 - 1999.

Entered on the retired rolls on 1 July 1999

Recalled fo active duty on 14 July 2004.
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AWARDS; Combat Infantryman's Badge, Special Forces Tab, Ranger
Tab, Master Parachutist Badge, DSM, LOM x 3, BSM x 5, MSM x 2,

JSCM x 2, ARCOM x 2, AAM, JMUA x 2, NDSM, VSM, SWAES, HSM,
RVNGCUC, RVNCAMU, KUKULISM

PERSONAL: Married to LTC|| NG vsA rRev.
]

- bom

- born

T
i
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Voir Dire Question Prepared by Presiding Officer, COL Peter E. Brownback
(Taken from the Draft Trial Guide.)

1. 1 do not know any accused whose case has been referred to the Commission,
2.1do not know any person named in any of the charges.
3. Of the names of witness | have seen so far, ! do not recognize any of their names

4. I do not have any prior knowledge of the facts or events in this case that will make me unable
10 serve impartially.

5. T do not know, and have no command relationship with, any other member.

6 .| believe that I can vote fairly and impartially notwithstanding a difference in rank with other
member. I will not use my rank to influence any other member.

e

i E
7. 1 have not had any dealings with any of the parties to the trial, to include counsc! fo%oth

sides, that might affect my performance of duty as a Commission member in any wry. 3

By

8. I have not had any prior experience, either personal or related to my !;ﬁilitary %uties
believe that would interfere with my ability to fairly and justly decide this cae.

9. No family member, relative, or close friend that I am aware 015‘; as the victi
9-11, and has not been the victim of any alleged terroris! act, I
Judge Advocate General's Corps officer was on oneof the P!ane

Center, This officer was assigned to Fort Bragg at stme time G
while 1 was assigned there. 1 do not recall the

He was not assigned to the same unit(s) to-whith I was, as: wﬁcd although we met, I feel certain,
at one or more of the judge advocate £gachans'gn bast. ‘After my wife left Fort Bragg in 1987

for Charlottesville, 1 had no fm'ther < "cas‘on tg seeR ‘meet this officer.
f’

f the events of
ve been told that a former
ich hit the World Trade
ritig the period 1984 to 1988,
t time 1 saw. the 6’ﬁ'1cer, nor do I recall his name.

10. I have seen and heard gen: gal 7 edh reportmg about the events of 9-11, al Qaida, Usama Bin
Laden, and terrorism o:i‘bivaddgst TV a’id the various newspapers. Nothing I have seen or read
will have any effect ¢ to perform the dutics as a Commission member fairly and

impartially ﬁb %
11.1 prorm e as a Lw‘mlssmn Member that 1 will kecp an open mind regarding the verdict until
afl the ev1d 3] in.

12, 1 kmw agd respect that the accused is presumed innocent and this presumption remains
unless his guilt is established beyond a reasonable doubt. I know and respect that the burden to

establish the guilt of the accused is on the prosecution. I agree to be guided by and follow these
principles in deciding this case.

13. I have nothing of either a personal or professional nature that would cause me to be unable to
give my full attention to these proceedings throughout the trial.

Review Exhibit 8

Page_ D of /3




14. 1 am not aware of any matter that might raise a question concerning my participation in this
trial as a Commission member.

Peter E. Brownback TI{
Colenel, USA
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Presiding Officer Voir Dire Addendum - Relationship with Other Personnet

a. Mr. Haynes: [ believe that [ once met the General Counsel at the Army's Judge
Advocate General's School in 1996 or 1997 as part of an organized run. We exchanged

perhaps ten minutes worth of casual chit-chat during the run. Other than that, I have had
no contact with Mr. Haynes,

b. Mr. Altenburg:

1. I first met (then) CPT Altenburg in the period 1977-78, while he was assigned

to Fort Bragg. My only specific recollection of talking to him was when we discussed
utilization of courtrooms to try cases.

2. To the best of my knowledge and belief, I did not see or talk to Mr. Altenburg
again until sometime in the spring of 1989 at the Judge Advocate Ball in Heidelberg.
Later, in November-December 1990, (then) LTC Altenburg obtained Desert Camoufla

Uniforms for COL and me so that we would be properly outfitted for trigls,

in Saudi Arabia, s ‘%%% ‘
3. During the period 1992 to 1995, (then) COL Altenburg was th., dge 3

Advocate, XVIHI Airborne Corps and Fort Bragg while I was the Chief (ewcult Jutge, 7'

Judicial Circuit, with duty station at Fort Bragg. Our offices were in the “ame bmldmg
My wife, (then) M was the Chief of Ad-iinistrative Low & the STA
office from . During this period, Mr. Altenburg a:xd I became friends. We
saw each other about tw1ce a week and sometimes more‘é;l.xan tha:, Wé generally attended
all of the SJA social functions. He and his wife (agd chﬂdr 2 - de»sndmg upon which of
his children were in residence at the time) had Jin t odr honfae at least three times in
the three years we served at Fort Bragg. | artended s eral social functions at his quarters
on post. Though he was a convening auh and Ewe s -a trial judge, we were both

disciplined enough to not discuss, casés, 1 ey ;here were times when he was not
pleased with my rulings. V

2/ he ai I“*‘f)robabl v tatked on the telephone three or four times. 1
:{ hi nse one night during a TDY to Fort Bragg (but I am not

e period June 1996 to May 1999, I was stationed at Mannhein,
r. Altenburg was in Washington. Other than the World-Wide JAG

. In May 1999 MG Altenburg presided over my retirement ceremony at

The Judge Advocate (General's School and was a primary speaker at a "roast” in my honor
that evening,.
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6. Since my retirement from the Army on 1 July 1999, Mr. Altenburg has never
been to our house and we have never been to his. From the time of my retirement until
the week of 12 July 2004, T have had the occasion to speak to him on the phone about
five to ten times. | had two meetings or personal contacts with him during that period.
First, in July or August 2001 when I was a primary speaker at a "roast" in MG
Altenburg's honor at Fort Belvoir upon the occasion of his retirement. Second, in
November (I believe.) 2002, 1 attended his son's wedding in Orlando, Florida.

7. Isent him an email in December 2003 when he was appointed as the
Appointing Authority to congratulate him. I also sent him an email in the spring of 2004
when I heard that he had named a Presiding Officer. Sometime in the spring of 2004, [
called his house to speak to his wife. After we talked, she handed the phone to Mr.
Altenburg. He explained that setting up the office and office procedures was tough. I
suggested that he hire a former JA Warrant Officer whom we both knew.

8. To the best of my memory, Mr. Altenburg and I have never discussed anything
about the Commissions or how they should function. Without doubt, we have never

discussed any case specifically or any of the cases in general. I am certain that since™, - <

being appointed a Presiding Officer we have had no discussions about my %&ie: or the" ‘%%,
Commission Trials. .

i Ny
c. BG Hemingway: I had never met, talked to, or otherwise co
Hemingway until I reported on 14 July 2004,

d. Members: I have never met or talked to any of the otiacr me

[ have emailed instructions to all of them and recei/ed err 4\'1_'_‘5-113;%5:31_.;% from all of them. A
copy of what I sent to the members was providéd to %5“ ccunse)””

e

v@gyﬁ
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Memorandum for All Counsel 18 August 2004

Subject: Questionnaire #2 - Presiding Officer Voir Dire

1. Thave received questions from counsel in Al Bahlul, Hamden, and Hicks. Many of
the questions are the same or so nearly the same as to make no difference. I am
answering these questions by this memorandum.

2. lrefer all counsel to MCO #1, para 6B(1) and (2) - the commission is to provide a full
and fair trial, impartially and expeditiously. Further, MCI # 8, para 3A(2), states that
guestioning of the members, to include the Presiding Officer, shall be narrowly focused
on issues pertaining to whether good cause may exist for removal of any member.

3. Professional Background --

a. Thave served in close ground combat only in Vietnam - where I was arifle. W
platoon leader and an armored cavalry platoon leader. 1do not remember having aqy .~
occasion to deal with enemy prisoners - either by capturing them or being invo’ved 1

trying them or questioning them. However, I did work with former Viet Cang who ha
come over to the ARVN. _

ey

¥

: .

b. During my time as an infantry officer and a judge advocate, If:;‘tendgid many
courses - some of which focused on the law of war and intefrn. tional law. 168 not recall
the where/when's for these courses. I taught various aspects o'i"a;';ntcmzltional law and law
of war at the JFK Special Warfare Center for a year. Tou

% best of jggy knowledge, I
have not attended any courses focusing on LOAC ¢ IL "':défgsz“ﬁISS. However, during
various presentations at general courses, I riay have had'some exposure to these subjects.

¢. [ have not received anywspc,‘
the Taliban, Islamic Fundament;dism, or
read newspaper and news mazazines
also have read some artic
Law Review. Additivral
the web. i

ig;l train*‘ngl formal or informal, on Al Qaeda,
eta.~~edOperations. [ have had the occasion to

8
G
<
<
5.
=3
7]
%
-l
g
<
Lacd
&
-
.
&
w
g
<
&
.

&

g

ally Aware of the conduct of operations in Afghanistan and Iraq. 1
z:such operations. 1have had occasion to look at the DOD website on
issions. I have not seen any of the data or articles on detainee operations.

&

L. I have not written for publication or spoken publicly about any of the topics in
paragraph 3¢ above. :

f. 1am and have been an associate member of the Virginia State Bar since 1977.
1 have never practiced law in the civilian sector.

. P 1 Back d:
4. Personal Backgroun Review Exhibit 8
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a. 1 was raised as a Christian, Ido not attend church regularly. [ have no
antipathy towards Islam, or any of the other major religions. My knowledge of Islam is
based primarily upon my readings and my dealings with Saudis, Kuwaitis, and others
during my tour in Saudi Arabia in 1991-92. I am not an expert in the area of Islam,

although I have some knowledge. I do own a Qur-An, but I do not profess to be a student
of the Qur-An

b. 1entered onto the retired rolis on 1 July 1999. 1intended to be retired.
However, I soon discovered that 1 was slightly bored. Consequently, at the urging of my
wife, I took several part-time jobs. These included being an enumerator for the 2000
Census, a safety person for beach renewal operations, an instructor for an SAT prep

course, and an instructor at a local college. 1 enjoyed all of the jobs and I regretted
having to quit two of them upon my recall to active duty.

c. My hearing is within deployment standards. I do not like to have people R
mumble - I prefer that they speak with a command voice. There is no impairment. . /g

d. Caveat - see 4e, below. 1belong to several military professiops or

and to various social organizations. None of them is political in nature.. 1don %attenc’
meetings.

.W
}

e. 1do belong to a local community organization wliigh supports vaifdus
propositions involving local city management and zonmg It i%politival only in the sense
that it wants voters to vote in accordance with its re - most of which are
simply anti-over-development. 1 have attended : meetmgs when the

topic was one of interest to me.

f. 1 am registered to vote. )'lvh%;gté%llegl ati’on Card shows NPA in the Party
block. [have not campalgned . anvonéﬂ.

5. Effect of 9/11 and oth w ewgts:v

§St1onﬁ \ire: #1 for the only person I knew who was killed on 9/11.

j e kne -
friendé. wha w 11]
@?nldlng whien th

g.

kno W rnany people in the Pentagon. Idid not have any personal

“or injured there; however, I did have friends who were in the
plane hit.

% c. Ihave many friends and others who have been stationed in Afghanistan and
Iraq. I #m aware of the impact of war upon soldiers and their families.

d. There was no specific impact of 9/11 and related events upon me or my family.
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6. Mr. -:

a. Iﬁrstbecameawareof— _ Iwasthe—
I -

. The post stockade served mani posts along the east coast.

, where CPT as a prosecutor. He was
the Jead prosecutor on a murder case - I became involved in the case through my dealings

with the DC at |}

b. [ next saw LTC -when he was the in
— and I was one of the military judges a We had numerous

professional contacts and we may have been at two or three social functions together.

One of those posts was

c. In 1992, I became the Chief Circuit Judge (
Y . - 7 (lotcr COL) Weworked |

closely together - via telephone and electronic bulletin board (precursor to email) - until
his deparue o[

During this period, 1 only saw him at judicial .~
training functions and on one occasion when I promoted him to Colonel. P

d. From 1995 t0 1996, COL d I talked and exchanged e ai : ini
on various matters. We worked on th together and we helped cach¥ther '
with various case-related problems. I saw COL

once, during a ud1c1al }'rah..ug
function. . ‘

e. From 1996 until my retirement in 1999, COE - and I continued to
exchange ideas, suggestions, instructions, and the Jike b ail 1 so'4 him three times at

judicial training functions. 4 o
R, #
f Upon my retirement in 1999 and i had few occasions to

exchange email or telephone calls.)&l he ~as at
i , he visited us on severa':o
miles from us. On one octasion,
When Mr. -wo '
interest me, he wou‘

. However, after he retired
ior.3 \3%19 going to see his parents, who live about
anc. my wife went deep sea fishing together.

omge acinss a criminal law case which he thought would
d 1* to n 2.

." In it be stated that the Appomﬂng Authonty was considering hiring a
d\qso%yto the Presiding Officer and asked if | had any recommendations. I

ate: 1y gave him Mr name, because:
1) 1was personally familiar with Mr| work and work ethic.
2) I was personally familiar with Mr knowledge of criminal law
and procedure.

3) 1was personally famitiar with Mr. JJJfavitity to write, edit, and
publish procedural matters.

Review Exhibit g

Page_ 7 of (3R




4) 1 was aware of Mr- performance as a military judge, both the
highs and the lows.

LTC-asked me for Mr— contact information and ! gave it to him.
Subsequently, the Appointing Authority, UP MCO #1, executed a detailing agreement
with the Federal Law Enforcement Training Center - whereby Mr. iwould be
detailed to OMC for a year. While Mr. is paid by DHS, his employer is OMC.
During the period of the detail, Mr. primary focus is OMC. Mr. has
distributed a copy of the detailing agreement to all counsel.

b. Once LTC M and Mr I taiked, I talked to Mr il and pointed out

some of the problem areas in working with the commissions. He eventually decided to
accept the detail.

i. Since 15 July 2004, Mr.- has been part of the procedural preparation for
the proceedings before the commissions. He has written procedures, written emails,
written memoranda, and prepared various drafts. All of this has been done undermy |
supervision. Mr. has also prepared memoranda and drafts which he forwardégd tc
the Appointing Authority concerning procedural aspects of the commissior s, I

with my knowledge and consent, but acting for the Appointing Authorif;y. Tom>

knowledge, Mr has had many communications with OMC pers »nnel - mos: by
email. I am nota y communications between Mr and %0 mg%mbers of
OGC. All of Mr. communications with OMC personnel were in.%ai'ea of
procedural and logistic preparation for commission proseedingg, 1believe that it is

entirely appropriate for Mr. to discuss and makz
changes or structure so that the commission proce: s may’ f;
expeditiously.

dations for procedural
oriefficiently and

g’ %&
. Y "
j- Mr. -a.nd I have never Jdis¢ussed the substance of any of the cases
currently referred to the com on for Vial® Wsﬁ%ave never discussed MCI #2. All of
our discussions, efforts, and - :

v chate be’évocused on the procedural requirements to
get cases before the oom@'ssipn. g

k. Thave éwerﬁgﬁ in ex parte discussion with Mr.- concerning any of the
cases refetred to tlip comniiss Jn.

7. Séﬁiptfcilas‘z?.}ggidiﬁ’gOfﬁcer:

«;2

a: -Sof setime in the spring of 2002, I was told by someone that the Presiding
Ofﬁ‘l;g%sﬁgf the Military Commissions ‘ ecalled to
active dlty. 1 discussed this with CO

b. In January 2003, I got a call from OCT]J, informing that if | wanted to put my
name in for PO, I had to send in a statement. 1 did and 1 did.
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¢. In December 2003, I read that MG (Ret.) Altenburg had been named the

Appointing Authority. In January I received a call from OCTJ wanting to know if 1,
among others, was still interested, | was.

d. On 24 or 25 June 2004, I got a call from LTC[JJ at OMC. He wanted to
know if | was still interested. 1was. He told me that an announcement would be made
quickly. On 28 June I got four phone messages that some PAO wanted to read me a

press release so that I could okay it. I never found the PAO. On 29 June 2004, the
announcement was made.

e. MG (Ret) Altenburg knew that I was interested in being on one of the
commissions.

e. That is all I know about the selection process.

8. Military Commissions:

a. The Presiding Officer has specifically designated roles and duties under NG
#1 and the MCI's. Those roles and duties are different, in many ways, fro%%th( seof fl.2 ;’%
other members of the commission. In some areas, MCO #1 and the MCi's give “he :
Presiding Officer the authority to act for the commission without the al assenhlyvof
the full commission. UP the President's Military Orde, the Presiding Of. can be
overruled by a majority of the commission in certain areas. r a full explisation of the
Presiding Officer's powers, see MCO #1 and the MCI's. As nly member of the
commission who is a judge advocate, [ will tell the con: n ission’y hag, B! believe the law to
be. However, the President’s Military Order statc

questions of law and fact. As with all matters'L€1a%, 1 iifvite SSunsel to provide motions
and briefs so that I may become better informed - 1 ngy at there have been no motions
or notice of motions to date on any Iegal tO,x!lCS

tha 4 have auchonty_g order those things which I order
fiat th;}}vas based on my interpretation of the law and that

my 1nterpretat10n 5‘iloulci

President, TheS ¢f Disfense. The General Counsel of the Department of Defense,

The Appnultl_ng_Aiod%Zﬁssues directives stating that what I am doing js incorrect.”
Qi 1 the Appointing Authority, 1 did not and will not hold

s without the full commission. This directive did change my opinion

co: 1cermr.g myability to hold sessions without the full commission.

-2/ Based on my interpretation of the MCO and MCT's, the standard for whether or
not a member should sit is whether there is good cause to believe that the member can not
be fair and impartial and provide a full and fair trial. The determination as to whether
there is good cause to relieve a member is made by the Appointing Authority. If I believe
that there is good cause to relieve me or any other member, I am required to forward that
information to the Appointing Authority for his decision.
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d. I'have had the occasion to review various material about military commissions.
The commentary on commissions and the legality thereof is about what one would expect
- a lot pro, a lot con. The cornmentary ranges from the legality of the commissions to the
structure of the commissions to the law governing the establishment and operation of the

commissions. Until these areas have been thoroughly briefed by counsel, I reserve my
opinion.

e. Any service member has the right and duty to disobey an unlawful order or
general order or regulation However, the standard under Article 92 is quite high

Obviously, if the order or regulation is patently illegal, the source of the order or‘
regulation does not mitigate the illegality.

f. Counsel are encouraged to provide briefs on the issue of "declaring an order or

regulation” unlawful by the Presiding Officer of a commission. [ am not prepared to
address the issue at this time. N

9. Personal Knowledge of Cases: ISR

a. Thave read the charge sheets in all four cases which are preseﬁw tly re?" vrred o
the commission for trial. That is all that I have read or know about anyof the casiz. Fg
have not seen the Presidential Determinations in the cases. Ihave not di

of the cases with anyone - either in my personal or professie:-al capacity.
the charge sheets, I had never heard the names of any of the d@«gcndants

b. If the Prosecution proves all of the el

doubt, then a vote for a guilty finding woulc’ Beapp 'opn fe
guilty finding would be appropriate. .
Y

reads, then it would appe:r that \ mbels or Al Qaeda were responsible for the attacks. 1
have no opinion as t~ the éstions of ‘pecific individuals,

10. General:-

‘A, M Fhattia %uon as a member and Presiding Officer in this commission will
have al\iﬁlmp act o%y personal life. It will have no impact on my professional life - I do
5 have a professmnal life. Once these proceedings are finished, I will retire again.

_@ Media interest in the case will not have an impact on how I perform my duties.

c. Other than memoranda and emails from OMC - on which counsel were cc'd, 1
have received no instructions, hints, suggestions, or any other form of communication
from anyone in any governmental position (to include OMC and OGC) concerning what I
should do as a Presiding Officer in these proceedings. Based on my personal and
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professional knowledge of Mr., Altenburg, my belief is that he wants to have these cases

tried fully and fairly. Ihave not discussed my role as Presiding Officer with Mr.
Altenburg at all.

d. I am not aware of any matter which might cause a reasonable person to believe
that I could not act in a fair and impartial manner in these proceedings.

Peter E. Brownback 11
COL, JA

Presiding Officer
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Instructions to Prospective Commission Members

1 am Colonel Peter E. Brownback, 11, You and I have been detailed to be members on a Military
Commission concerning the trial of certain individuals now being detained at US Naval Station,
Guantanamo Bay, Cuba. I have also been detailed as the Presiding Officer of the Military Commission

1. Each of you will respond by emai) to the undersigned acknowledging receipt of these instructions. If you

prefer to use a different email address for future communications among us, please so advise me at the emait
address above. ‘

2. Due to the publicity which these cases may have already received, and recognizing the probability of
further publicity, each of you is instructed as follows:

a, As a prospective member of the Military Commission which will try a case, it will be your duty to Z
determine the guilt or innocence of the accused as to the charges which have been referred to the |
Commission for trial. Under the law, the accused is presumed to be innocent of the charges against hm %%‘
Neither the fact that the charges have been prepared by the government nor the fact that they have ben g ; -
referred to the Commission for trial warrants any inference of his guilt. Your determinati

(:)r:fs to s g wlt or
innocence must be based upon the entire evidence in the case as presented to you in open art and <pou. the
law as you will be instructed. Thus, it is important that you keep an open mind and r.ot Torm or eXPpriiss sny

opinions on the case until all of the evidence and the applicable law has been preser ted to you.

b. A trial by Military Commission includes the determination of the gblhty of eaci: % Eer tositasa
member. As a prospective member, you may be questioned in open séssion by counsel for either side or by
myself to determine whether or not you should serve. "You may ¢'so receie a. qu%stsonnalre and other
documents from me to prepare prior to trial. Trial by Military Cor. ' ss;on izes members who approach
the case with an open mind and keep an open mind until ail ¥e law has been presented and

the Commission closes to deliberate. A Commissiortnernbe hou\d be ; free as humanly possible from
any preconceived ideas as to the facts or the law. Fiom the dat¢.of /zceipt of these instructions, you will
keep a completely open mind and wait until ail &f th ev1den§;c i presented in open session and the

Commission has retired to deliberate be{cfre you visclizs thefacts of this case with anyone, including other
Commission members.

¥y

ALY,

c. Due to the previous publictiy about th ‘s case and the probability of further publicity, you are instructed
that you must not listen t, oY aty.or read '} accounts of alleged incidents involving these cases. You
may not consult any \souj;cc, wrtiten'or otherwise, as to matters involved in such alleged incidents. You may
not listen to, look at,'or 1 sad any scccunts of any proceedings in these cases. You may not discuss these
cases with anyeme, anc if mw attempts to discuss these cases with you, you must forbid them to do so
and reporr‘" the olcuri s to me. You may not discuss, other than as required to inform your military
super’ ors of )ourduty staus, your detail to this Commission as a prospective member with anyone.

3.

I do .{gt expect that you will be involved in any proceedings until September at the very earliest.

Peter E. Brownback 111
COL,JA

Presiding Officer
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Fellow members of the Commission. Please read these instructions immediately, sign the
bottom, and return the signed copy to me.

Your duty as a potential Commxssxon member does not begin until Monday morning at
the earliest. The necessary logistical arrangements to bring members of the Commission,
the prosecution, the defense, and support personne! to Guantanamo will bring us into
close proximity while traveling to Guantanamo and in-processing there. Until such tire
as you are advised by me that you may discuss matters involved in this case, you may not

discuss with anyone — not even among yourselves — anything about the Commission trials
or the cases that may come before it.

After we arrive later today, there will be in-processing and you will be taken to your ;
billets. An assigned bailiff will be your driver. On Saturday, we have arranged a private T
fence line tour. On Sunday, we have arranged a private boat cruise. Enjoy the NEX, the

sites, the varied eating establishments, and the broad variety of MWR activities. You wﬂ“”“ -
also note that each of your rooms has cable TV,

Do not at any time visit or attempt to visit any of the detainee areas. The bailiff 1 as beer.. ;

instructed not to take you in the area where those facilities are located. St ould yo» see
members of the media, avoid them, If approached by the media, walk awhy and do int.
even listen to question they may ask. If confronted by the media, refuse to:speak | ‘0 them
and refer them to a Public Affairs representative. The same r*.%%=s apply to oifteidl Public
Affairs representatives, except that they should be refe

to M. Hodges.
. %’ #
Mr. is the Assistant to the Presiding’ *'gfﬁceﬂ* AN I'f sponsible to me for
making logistical and administrative arrangesi€iis. %ou may of him as a Clerk of

the Commission. The Commission will alsc be asmgnui a ailiff, -and the
bailiff will work with you on strictly adihi tive and'10gistical matters. Because Mr.

and the Bailiff are not &{‘gpﬁmssmn you must strictly observe the
following rules:

a. You may

Mr I o the bailifh,

@ ?é‘v’ﬂ

“hot ew x discuss any case, or the evidence offered in any case, in the

prese%@e OF{}L g

ou may never seek from, or express an opinion to, Mr| -or the bailiff
any case or the evidence offered in a case at any time,

com ,rm
b Neither the bailiff nor Mr. may enter the deliberation room when

closed sessions are in progress. The exception to this rule is that either Mr. - or the
bailiff may need to enter the deliberation room during a closed session on an

administrative mission — such as to provide paper and pens. In such a case, they will
knock at the deliberation room door and announce their presence. Before being allowed
to enter, all discussions must stop.
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Be cautious about any contact you have with members of the prosecution, defense,
security personnel, or the administrative staff, as any such contact could be
misinterpreted. Do not go into the defense area or the prosecution area or upstairs in the
Commissions building. If outside the building and you see any detainee or detainee
security personnel, immediately return to the building, The best advice 1 can give you is
to stay together as a group, or by yourself, while at Guantanamo and do not discuss the
Commission or any of the cases until you are instructed that you may do so.

You are reminded of the instructions I provided you before by email, and a copy of those
- instructions are attached if you wish to refresh your memory.

The bailiff will pick you up and drive you to breakfast at on Monday morning at & time to
be determined later. The uniform is Class B - in Army terminology. For Marines, it is

Summer Service C. For other services, I will be wearing a short-sleeve open neck greews.

shirt with no tie and with badges but not decorations. Choose your unifom accordii 1ly. %

%

I have received and read the above instructions: E & ‘

N

Rank and Last Name:

Signature
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Fellow members of the Commission, Please read these instructions immediately, sign the
bottom, and return the signed copy to me.

Your duty as a potential Commission member does not begin until Monday morning at
the earliest. The necessary logistical arrangements to bring members of the Commission,
the prosecution, the defense, the prosecution, and support personnel to Guantanamo will
bring us into close proximity while traveling to Guantanamo and in-processing there.,
Unti! such time as you are advised by me that you may discuss matters involved in this

case, you may not discuss with anyone — not even among yourselves — anything about the
Commission trials or the cases that may come before it.

After we arrive later today, there will be in-processing and you will be taken to your
billets. An assigned bailiff will be your driver. On Saturday, we have arranged a private
fence line tour. On Sunday, we have arranged a private boat cruise. Enjoy the NEX, the

sites, the varied eating establishments, and the broad variety of MWR actxv1t1es You w:ll h
also note that each of your rooms have cable TV,

i
gt

Ty,
Do not at any time visit or attempt to visit any of the detainee areas: The bailiff las bce v
instructed not to take you in the area where those facilities are located. Shodid you see @
members of the media, avoid them. If approached by the media, walk away and du not
even listen to question they may ask. If confronted by the media, refuse o, speak fo them
and refer them to a Public Affairs representative. The same rules

apply to Liﬁc 7. Public
Affairs representatives, except that they should be referred to h‘rﬂ

M. is the Assistant to the PresidingDffice '

r aud is r" wponsxble to me for
making logistical and administrative arrangempents, You 1% t'mk of him as a Clerk of
the Commission, The Commission will alsc'be assxgmd abailiff. Mr

and the
bailiff will work with you on strictly a@mngtratwe o logistical matters, Because Mr.
B 2 the Bailiff are not memuors @tli-;,{Coxqmi‘ssion, you must strictly observe the
following rules: { Yo e

a. You may not evur

Mr. or the b, %

dl"2 cus‘%my case, or the evidence offered in any case, with

b. You may not eV(r discuss any case, or the evidence offered in any case, in the
prcsenoe (.u e yaili

c. Yo may never seek from, or express an opinion to, Mr. - or the bailiff
con*emm%, case or the evidence offered in a case at any time.

b. Neither the bailiff nor Mr. -may enter the deliberation room when
closed sessions are in progress. The exception to this rule is that either Mr.
bailiff may need to enter the deliberation room during a closed session on an
administrative mission — such as to provide paper and pens. In such a case, they will

knock at the deliberation room door and announce their presence. Before bemg allowed
1o enter, all discussions must stop.

or the
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Be cautious about any contact you have with members of the prosecution, defense,
security personnel, or the administrative staff as any such contact could be
misinterpreted. Do not go into the defense area or upstairs in the Commissions building
If outside the building and-you see any detainee or detainee security personnel,
immediately return to the building. The best advice I can give you is to stay together as a
group, or by yourself, while at Guantanamo and do not think about or discuss the
Commission or any of the cases until instructed you may do so.

You are reminded of the instructions I provided you before by email, and a copy of those
instructions are attached if you wish to refresh your memory.

The bailiff wilt pick you up and drive you to breakfast at on Monday morning at a time to
be determined later. The uniform is Class B.

L~
. . . ! :._‘V\. ‘;j-

Original Signed: 3/

: Y 5%
Peter E. Brownback _ 7 % y
COL,JA,USA ‘ ‘ AR
Presiding Officer kN J

. W,

] have received and read the above instructions: (Aftcr ycu si
document to LN1
Rank and Last Name:

;‘%%

Date
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Administrative items for members.

1. Tt is hot in GTMO, and on Saturday, Sunday, during travel, and in the evenings, casual
clothmg (to include shorts at GTMO) is welcome and expected. There are plenty of
swimming and MWR activities (bathing suit, running gear, etc.)

2. You will probably be in court 4 days, so bring sufficient class Bs. A washer, dryer, and
iron are available in the hooches you are billeted in,

3. A full base exchange and ATM:s are available, and there are many different places to
eat. But, if you have a favorite snack or brand of something, bring it.

4. Your cell phone will not work here. There is a class A (commercial) line in the

deliberation room for your use. There is also 2 large fndge there as well as, of course, a
coffee pot.

5. When you arrive to catch the aircraft to GTMO on Friday, please avoid tané.&us o tt 2.
other passengers until you are given some special instructions fo read.

&

6. In the deliberation room, we have set up a computer so you can che ck web-
email. (You will not be able to connect to your organization’s email.)’ jowev%r, we have
also established email accounts for each of you with a 25 MB storage lii~it, Those
account names are below, and have been activated. You wiil get the passwords when you
in-process the Commissions building on Monday. Ii“‘}(gu wish ymgmay have email
forwarded to the account, or another web base ”i:com\t IOTE:, The chances are that

your military email network will NOT allow; youito fo: Waro mall outside their network
unless you make special arrangements
matter of talkmg the LAN admlmst:mzto
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